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must confront them. That was what gained the vic- 


tory in committee. 

“The bill has been before Congress for ten years 
and has now been agreed upon as to form. The Presi- 
The 


Committee has also done its important share. 


Judiciary 
The 


Association has endorsed the measure 


dent officially asked Congress to enact it. 


American Bar 
and called upon Congress year by year for twelve years. 
It the individual lawyers that have not had 
a chance to do their part. That they will prove equal 
to the most sacred duty that has confronted the pro- 
fession during the life of the Government presents 


is only 


no doubt. If justice is the greatest interest of man 
on earth, certainly the perfection of its administration 
is the greatest of duties. Moreover, the Bar Associa- 
tion promised this relief to a dissatisfied and suffer- 
ing public. 

“Every judge and lawyer should write at once to 
for 
these offices and request his vote for the bill. On 
October first the Vice Presidents of the American Bar 
Association will mail out a Questionnaire to all Sen- 
Congressmen and candidates in their re- 
spective states, giving them a copy of the bill and 
asking for a favorable vote. The success of the Ques- 
tionnaire sent out in 1923 gives assurance of what may 
be expected in 1924. 

‘The chance of the individual lawyer is before 


his Senators and Congressmen and to the candidates 


ators and 


him. 
Tuomas W. SuHetton, Chairman, 
Committee on Uniform Judicial Procedure. 


International Law Association Meeting at Stockholm 
NUMBER of members of the American Bar 
Association attended the meeting of the Interna- 

tional Law Association at Stockholm Sept. 8-13. The 

program for that important event was varied and inter- 
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esting. There was a reception by the Swedish branch 
of the association in the afternoon of Sept. 7. The 
meeting on Monday, at 11 a. m., was in the presence 
of His Majesty the King and the Crown Prince and 
Crown Princess. The conference was opened at this 
session with an address by the Prime Minister, D1 
Ernest Trygger, and the address of welcome was de 
livered by Mr. Carl Hederstierna, the Grand Governo: 
of Stockholm. There were replies by foreign mem 
bers, after which Dr. Hammarskjold, President of tl 
association, delivered his inaugural address. On Tue 


T 
day the conference began its regular business sessiot 
the first items on the program being the report of the 
Nationality Committee and a paper on “Nationality’ 
R. S. Fraser. In addition to the committee reports at 
discussions, the program included the following papet 

“Statute of a Permanent International Crimi 
Court,” by Hugh H. L. Bellot, D. C. L.; “Note Cor 
cerning the Problem of the Execution of Foreign Jud 
ments,” Dr. Emeric Vadasz; “International Agree 
ment for the Execution of Foreign Judgments,” Jame 
Paul Govare; “Territorial Waters,” Dr. Thorvald 
Boye; “Territorial Waters in Small Straits,” Prof. ] 
Guillermo Guerra: “Oil in Navigable Waters,” Dr. W 
R. Bisschop; “Permanent International Court of Civil 
Matters,” Paul de Auer, LL.D.; “The New Project 
of Convention for the Regulation of the International 
Carriage of Goods, Passengers and Luggage,’ Dr 
Charles Neumann; “National Control of Unfair Com 
petition in International Commerce,” Borris M. Komar ; 
“A ‘New’ International Law,” Sir John Fisscher Wil 
liams, C. B. E., K. C.; “Bankruptcy and Liquidation 
of Companies and the Need an International Con- 
vention,” Dr. Leslie Burgin; undamental Principles 
of a Regulation of Procedure Relative to the Protection 
of Minorities,” Dr. Geza Magyary; “The Imperative 
Consolidation of the Minorities’ Rights—a Critical Sur 
vey,” Baron A. Heyking, D. C. L., Ph. D 

Arrangements for the social entertainment of the 
delegates were numerous. There was a tea to the 
members of the conference given by the King at the 
Royal Palace, Stockholm; banquet by the Swedish 
Branch of the association: banquet by the City of 
Stockholm in the Town Hall; excursion to Uppsala 
and a visit to the Cathedral, University, etc.. and a 
banquet given by the Municipality of Uppsala and 
the University; finally a banquet by the Association 
to meet the Crown Prince and Crown Princess, the 
honorary presidents and vice-presidents of the con- 
ference, the members of the Reception Committees 
and of the Municipality of Stockholm and the 
Municipality and University of Uppsala. 


a 
“Bar 


We Regret to Report 
HE member who undertook to prepare a report of 
the reception and entertainment of the American 
Bar Association delegates at Paris in July was not able 
to complete it in time for the October issue. It is our 
present intention to print it in the November number 
We sincerely ask the pardon of Tennyson, of out 
readers and the world in general for the form in 
which the quotation from that poet appeared on 
page 645 of the September issue. For extent and 
variety of textual and typographical error we regard 
those four lines as superior to anything we have 
seen in a long time. It is the sort of thing that no 
] ] 


proof reader will admit could possibly happen, but 
which occasionally does happen for all that 
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“Defer to the Nipponese Ambassador!” 


HE Chicago Bar Association ga 1 dinner 
Sept. 24 in honor of Edgar A. Bancroft, « 
Chicago, III ir, and one of the Associate | 
the if } has re ently been ap} nte 
sador to Japan by President Coolidge The su 
of the affair hed striking testim I 
needed—t esteem in which tl 
official j his brethren of the Bar. It 
the erse 1 turtl 
P y oY 
ess {) ( é 
ch Mr. B S 
t imme ita ( t ( 
I { ta rt 
. y @ ] 
( enTice ' 1 
1 Sullivan's l) 
l itioner were I r the | 
the € 
Chorus: 
Be the Nipponese Ambass: 
We alw knew that he was 
His eadiness to tackle anv c 
Might almost cause his friends to gr 


De er, Defer lo the Nipponese 
Defer Defer, To the Nippone 
| pp To the Nip; 

Solo: 


lo the land of Geisha” dance 
We can only say All Hail! 
H¢ € he'll meet witl n¢ t S¢ 
V ed by a fav'ri1 g gale 


O’er the ocean’s broad expanses 
He’s a most astounding mal. 
Who by intellect advances 


To a height that few can scale 





Save by lucky circumstances 

So adventurous a tale 

Surely ranks with most roma! 
Chorus: 

Defer, Defer, To the Nipponese A 

Defer Defer To the pp 

lo the } 1} nese To ese A! 
Solo 

From Chicago's busy mart 

Leaving all your friendly faces 

For the East he’s going to start 

To be seen in higher places 

From you he regrets to part 

[To reside mid foreign races: 

You can see it tears his heart 

On his lace you see the traces 

Of the pangs of sorrow’s dart 

\s in farewell he embraces 

But although he feels the sn 

Still his bearing’s full of graces 
Chorus: 

Defer, Defer, To the Nipponess iss 

Defer, Defer To the Nipponese 

I the Ni ponese, To the N pp se Ambass 


——————— 


WHERE THE JOURNAL IS ON SALE 
The American Bar Association Journal is on sale at the 
following places: 
New York—Brentano’s, Fifth Ave. & 27th St. 


Chicago—Brentano’s, 218 So. Wabash Ave.; Post Office 
News Co., 31 West Monroe St. 


Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 


Los Angeles, Calif—Fowler Bros., 747 So. Broadway. 
The Jones Book Store, 426-428 W. 6th St. 


Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 


San Francisco, Calif—Downtown Office of The Re 
corder, 77 Sutter St. 

















COMPULSORY LIABILITY INSURANCE, WITH 
SPECIAL REFERENCE TO AUTOMOBILES 
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ds Socialization of Insurance Raises Grave Questions—Political 


f Institution Still Confined to Narrow Fields, But New Plans Are 


tly Being Pres¢nted—Automobile Accident Situation Serious, But 


Remedy Does Not Lie in Casting Burden on Already 
Overburdened Society* 


By Henry Swirt Ives 
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Without insurance, however, the 
not have exceeded that of past 
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Ohio 


State 


rsualty Information Clearing House 


lated individual initiative, and individual initiative, if 
unchecked by State absolutism, will conquer the world. 

This great and free institution is today, however, 
facing a serious situation. The rising tide of socialism 
is upon it. The State which heretofore has contended 
itself with regulation, sometimes most onerous but 
never essentially dangerous, now threatens to seize the 
business, operate it, compel the purchase of insurance 
in certain contingencies and to supervise the distribu- 
tion of benefits. 

The danger from this threat is precise and cer- 
tain. Already sixteen states, including Ohio, have 
gone into the business of furnishing workmen’s com- 
pensation insurance through the medium of so-called 
“state funds,” and two states, Massachusetts and Wis- 
consin, have experimented with life insurance. And 
in seven of these compensation fund states, including 
also Ohio, private companies have been eliminated, 
and the state thereby in each instance has officially 
admitted its inability to meet private competition. This 
inability, however, is not surprising, because in the nine 
states permitting competition the “state funds” write 
only 15 per cent of the business despite an advantage 
in rates. 

This start towards the socialization of insurance 
involves, however, not only the business of insurance 
itself but nearly every other business as well. The 
invested assets of American insurance companies are 
estimated at $11,000,000,000. These funds form the 
largest reservoir of private wealth to which private 
business enterprise has access. They are to be found 
at work in every section of the country. Insurance 
investments in transportation equal about 12 per cent 
of the total railroad capitalization. All public utilities 
are the beneficiaries of these funds. Immense sums 
have been placed in farm mortgages, in housing ven- 
tures, in federal, state and municipal bonds and in in- 
dustrial enterprises everywhere. These investments 
are a vitalizing force in business development. 

If the State confiscates the insurance business 
these funds will become an easy prey for spoilsmen. 
They ultimately will be seized and used for political 
speculation, for the purpose of gaining control of the 
property which they represent, and for the subsidizing 
of classes, blocs and parties. It is this “money in 
sight,” to borrow a term from the proceedings of the 
American Bar Association, at which the demagogues 
are looking with greedy eyes, and the radicals afe fur- 
thering the movement towards state insurance well 
knowing that it is a short step from the control of 
insurance to the socialist millennium. Many patriotic 
Americans have failed to visualize this situation. 

All state insurance schemes are cancerous in their 
nature, and it is difficult to stop their growth once 
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they get a start. It is really only a short step from 
state compensation funds such as you have in Ohio to 
state funds for the carrying of other liability lines, 
and but another short step to state life and fire insur- 
ance. 

Compulsion is an almost inevitable accompaniment 
of state insurance. Having mastered the business or 
any of its branches it will be quite easy for the state 
to impose it upon whom it wills as a condition of doing 
business or as a prerequisite for the obtaining of a 
license or other privilege. And such compulsion would 
rob insurance of the very thing that has made it great, 
voluntary association for self-protection. Instead we 
are likely to have under state insurance involuntary 
association for the protection of others, with self-pro 
tection no longer a major consideration. The insurance 
premium would be transmuted from the status of a 
burden freely assumed for the safeguarding of the 
insured’s person or property to the status of a tax 
imposed by the state for the avowed purpose of aiding 
or protecting persons or classes at law entire strangers 
to those who may be compelled to pay the premiums. 

In these days of bloc and factional and class dis- 
sensions the danger that the institution of insurance 
may, be seized upon as a convenient method of provid 
ing political subsidies is very real, and no effort should 
be spared by those who believe in the traditional and 
well established principles of American democracy to 
prevent at all costs the spread of this tendency. If 
the insurance premium ever is translated into a tax it 
will be impressed with all of the disabilities, discrimi- 
nations and iniquities which generally, surround the 
determination and imposition of taxes by political bod 
ies and their administration by bureaucrats. And as 
the premium is the life blood of insurance these same 
characteristics soon will become imparted to the insti- 
tution itself. There could be no easier way for the 
invasion of a state autocracy into the private lives of 
the people, into their homes, farms, factories and 
offices, than through state domination of insurance, and 
that is the main reason why every scheme directed to 
that end has the unanimous support of socialists, com- 
munists and all advocates of the overthrow of democ- 
racy. 

It should be made clear in this connection that 
there is no more analogy between compulsory work- 
men’s compensation insurance and taxation than there 
is between safety appliance laws and taxation. The 
state—as will be more fully explained later—always 
has exercised extended jurisdiction over the master 
and servant relationship, and the tax analogy of course 
only applies where there is no such relationship. 

-Political exploitation of insurance still is confined 
to comparatively narrow fields, but new plans con- 
stantly are being presented. Most of these contemplate 
certain class subsidies, much of the cost of which sim- 
ply will be an addition to the already heavy burdens 
now borne by business and industry, by the thrifty 
and the competent, by the workers and the savers. In 
this classification may be found proposals for govern- 
ment crop insurance, old age pension laws, unemploy- 
ment insurance and the like. 

Just at this time, however, the growing demand 
for compulsory automobile liability insurance has 
attracted wide public attention and it is to this phase 
of the general subject I desire to call your particular 
attention. In this discussion I do not pretend to be 
the authorized spokesman of the stock casualty com- 
panies. The views set forth are my own. I do know, 
however, ‘that most of the company executives who 
have made a study of this subject are in accord with a 


that all 


DusIne 


good part of my argument at least, and 
them are opposed to the state going int 
of insurance in any form. The Casualty 
Clearing House of which I am the Secretary 
tained by more than a score of the leading 
ualty companies and also by a large number 
agents. I do not even pretend to speak offi 
this membership, but I am confident that 
to say voices in a general way the large majority oj 
ions. There also is so little literature on the subj 
that there is no possibility of preparing a 
citations from insurance authorities, and therefore, 
have been compelled for the most part assembk 
a most sketchy way the arguments at hand and to 
amplify them in accordance with my own personal 
opinions. I also want to make it quite clear that this 
discussion relates only to privately owner yperated 
automobiles and not to taxicabs and bus 
passengers for hire. 

The growing demand for compul 


brief wit 


g automobile 
liability insurance can be traced directly the alarm- 
ing increase in the number of deaths or serious injuries 
resulting from the operation of automobiles. In 1923 
compulsory insurance bills of widely varying provi- 
sions made their appearance in the legislatures of 
twenty-four states, including Ohio, Pennsylvania, 
York, Maryland, Michigan, Indiana, Illinois, Virginia 
Massachusetts and N passed 


New 


Connecticut. \ one 
The agitation, however, still continues 

That there is a crying need for drastic 
action to reduce automobile accidents cannot be denied 
A scrutiny of any newspaper any day is sufficient evi- 
dence of the appalling frequency of death and disastet 
resulting from motor vehicle operation. In 1923 the 
death toll was 17,000 according to the estimate of the 
National Safety Council which is under the direction 
of the National Bureau of Casualty and Suret 
Underwriters. This was an increase of 2,000 over 
1922. It means a death rate of 14.2 per 100,000 popu 
Thirty-two percent of the tota 


Was 


some 


y 


| fatalities were 
children under 15 years of age. This means that 5,000 
children were accident victims. How many persons 
were injured it is impossible to estimate. Perhaps 
50,000 persons in 1923 sustained injuries which can be 
classed as serious. The only encouraging feature of 
the statistics is the showing that the death rate per 
10,000 licensed automobiles has been decreasing. But 
there are today more than 15,000,000 cars on our roads, 
and it probably will not be long before the 20,000,000 
mark is reached. The saturation point seems far dis- 
tant, and the Roman holiday which the reckless, irre- 
sponsible and drunken drivers are enjoying on our 
highways shows no signs of abatement. 

In view of this situation it is not to be wondered 
at that legislative bodies and good citizens generally 
are deeply concerned in finding a remedy. But it is 
to be wondered at that the most recent and most gen- 
erally discussed remedy contemplates indemnity for 
the injured with no thought at all for the prevention 
of injuries. Instead of making a real effort to enforce 
the roultitude of ample speed and traffic statutes and 
ordinances it is proposed to let the carnage go on, if 
the heirs of the dead are provided for and the maimed 
and injured assured compensation. In this country 
failure to enforce existing laws always breeds a mul- 
titude of new laws, many of them equally impotent, 
and in my opinion, the suggested insurance remedy for 
automobile accidents is a case in point. In the words 
of President Edson S. Lott of the United States Cas- 
ualty Company, “an accident prevented is a benefac- 


lation. 
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Because it abolishes cer- 
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of citizens to provide at their 
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ns which may possibly arise as 
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concepts to extend the compen- 
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es not exist? Is the well estab- 
be abolished and its the state 

et nurse” in all cases to which it 
ne of these theories can be sus- 
the proposed compulsory auto- 
point quite often to the alleged 
und compulsory workmen’s com- 
such analogy. The two ideas 
The basis of the compen- 


sation law is the old master and servant relation. Even 
the common law dealt with these relations differently 
from causes where there was no such relation. It is 
not at all novel or contrary to well established legal 
principles to deal with such causes by determining the 
duties and liabilities which result from this relation- 
ship. Here we have reciprocal rights and duties grow- 
ing out of the exigencies of the relation itself. There 
is no such legal relationship, however, between the 
driver of an automobile and the general public, any 
more than there is such a relationship between “the 
butcher, the baker and the candlestick maker” and the 
public he serves or with which he is in daily contact. 
To establish this relationship not only would be dan- 
gerous precedent, but might well lead to all manner 
of arbitrary, discriminatory and vexatious legislative 
abuses. A single class of tort claims in which the 
master and servant relationship is not involved cannot 
be endowed with superior equities without a demand 
being made sooner or later that the same principle be 
applied to all classes. Establishing the solvency of a 
judgment debtor in an automobile accident case is no 
mote the function of the state than is the establishing 
of the solvency of a judgment debtor in any other 
action involving civil liability. 

There is still another equally important public 
policy problem involved in all the compulsory auto- 
mobile liability insurance devices. To enforce any of 
them, and particularly those which couple state funds 
with the insurance feature, would necessitate a tre- 
mendous political organization. At the recent con- 
vention of state insurance commissioners at Seattle, 
Commissioner Wesley E. Monk, of Massachusetts, 
one of the leading insurance authorities of the coun- 
try, commented on this administrative problem as fol- 
lows: 

I feel safe in saying that if my own State undertakes 
to furnish this insurance as a State function, there will be 
required an addition to the existing State House to fur- 
nish the housing facilities for such an organization. 

Mr. Monk also said that state insurance “is nec- 
essarily involved” in any of the proposals. In this I 
think he is quite right. The National Automobile 
Chamber of Commerce reports that only 16 per cent 
of the cars in this country carry public liability insur- 
ance. Any compulsory law will require the other 84 
per cent to obtain protection. It is only natural that 
many of this 84 per cent will immediately demand, 
inasmuch as the state has compelled them to buy insur- 
ance, that the state furnish that insurance “at cost.” 
And again quoting from Commissioner Monk: 

How little they may know what that cost may be! 
State insurance, with its possible inefficiency, creating 
and maintaining the organization necessary for the writ- 
ing of the insurance, investment of the funds, payment 
of losses necessitating also an organization for investi- 
gation, adjustment and settlement of claims, a corps of 
doctors and a host of lawyers to prepare and try causes, 
cannot be very cheap. 

The danger of bureaucracy larger, more politically 
powerful and more likely to breed discriminations and 
other similar abuses than any with which we are 
afflicted today is really a most important consideration 
in this problem, and ought to be given most serious 
attention by lawyers generally as well as by the public 
before the state is committed to a policy. 

We are suffering in this country today from too 
many laws, too many compulsions, too little law en- 
forcement and too many decrees. The growth of 
administrative law is becoming a real peril. Govern- 
ment by commission is more broadly dangerous to our 
rights than many of the more seemingly radical social- 
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ist proposals. State automobile insurance means 
another commission, another arbitrary body for the 
determination of private rights and liabilities, for the 
collection of money and the fixing of each person's con- 
tribution, for the investigation of claims, for the dis- 
bursement of benefits, for the employment of a vast 
army of politically chosen subordinates, for the invest- 
ment of funds and the carrying out of other similar 
functions. And in this connection it is well to remem- 
ber that the growth of the Board and commission idea 
in government been portentous that of late 
courts have usually sustained them in most of their 
delegated powers, considered their judgments made 
without juries and sometimes without even hearings, 
to be “due process of law,” and have often declined 
their findings of fact. The con 
tinuation of this sort of thing ought to be generally 
resisted in my opinion. ‘The tendency to substitute 
executive or administrative justice for judicial deter- 
minations and to refer everything to boards and com 
missions which are a law unto themselves is breaking 
down individual initiative in the enforcement all 
law and the substitution for it of administrative regu- 
lation and supervision. And | do not know of any 
thing which would tend to further this movement 
more completely than would the automobile insurance 
proposals under discussion 

Because of the radical difference between the gen 
eral run of proposed compulsory automobile insurance 
bills and the most interesting contribution to this prob 
lem by Judge Marx it is difficult to join a discussion 
of them. I do want, however, to give some detailed 
attention to what Judge Marx proposes, and it may 
be necessary to bring in arguments which really have 
nothing to do directly with his plan but which relate 
to the bills which do not contain the compensation 
principle. 

I have read Judge Marx’s address with much 
interest. It is truly a real contribution to the literature 
on the subject. It is an eloquent and convincing por- 
trayal of the breakdown of the law relating to per- 
sonal injuries as applied to automobile accident cases. 
There is hardly a statement of fact in Judge Marx’s 
address with which I fail to agree. Unlike most of 
the somewhat immature plans to provide a remedy for 
the damage done by automobiles, the learned Cincinnati 
jurist has presented an exhaustive argument and has 
come to a definite conclusion which is worthy of most 
serious and fair-minded consideration. Where Judge 
Marx and I disag » conclusions. Some of 
my general reasons for disagreeing with him already 
have been stated; I shall try to add to these. 

There is one place, however, where I will have 
to disagree with Judge Marx as to his statement of 
fact. He says that when the proposal for workmen’s 
compensation legislation was made it was opposed by 
the liability insurance companies on the ground that it 
would deprive them of a great amount of profitable 
business. I think he has been misinformed as to that. 
These companies probably had more to do with intro- 
ducing the compensation act from England to America 
than any other influence. Instead of decreasing their 
business it increased it wonderfully. The opposition 
of these companies has been confined to state insurance 
funds, such as you have here in Ohio, and the elimi- 
nation of private competition. But, as before stated, 
only 16 states have these funds, and where competition 
is permitted in these states the private companies write 
85 per cent of the business. Last year the Cincinnati 
Chamber of Commerce an exhaustive investiga- 
tion of the operation of the compensation act in Ohio 
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made 


and recommended that private companies be admitt 
to compete with the state fund. But the polit 
bureaucracy which controls that fund and s 
tends its investments and the distribution of 

fits naturally does not want to priv: 

taking away most of its business, and h 
mendation was not heeded by the legislature 

Judge Marx classifies his reasons 
a state compensation fund for the relief 
jured by automobiles as follows: 

1. The number of accidents in 
exceeds the number of accidents and 
in our mills and factories 

Chat I admit. 

2. The whole legal theory of liabil 
upon fault as a remedy for these death 
is incomplete, inadequate, impractical 
certain. 

That I admit. 

3. The risk of injury in the 
is SO great and so inevitable that 
society as a whole, and particularly by the 
tion industry causing this death and inj 
by the individual victim 

I disagree with that conclusion 
has enough burdens to bear as a whole. Why sh 
the transportation industry be singled out for 
tional imposition. The only reason assigned is 
it causes more accidents than some other industry 
Why not have the state protect the public against dan 
age by airplanes, theaters, signs, contracting operations 
and other hazardous lines of business? If the principl 
is good as to automobiles it ought also to be applied 
all the way down the line. Let us imi 
tort actions in which the questions of 
ligence arise and turn the settlement of 
to some bureaucratic state board 

Again, if the amount of suffering due 
frailties in the carrying out of legal or other 
or implied obligations be the measure by w 
to determined whether the state shall 
then there are many other more socially harmful causes 
of distress than those arising automobile acci 
dents which need to be remedied in this manner. Why 
not indeed require that an applicant for a marriage 
license obtain a state insurance policy guaranteeing he 
will not desert or fail to provide for his family? U 
told suffering is caused by willful 
the legal obligation imposed by the state upon t 
heads of families. A state guarantee of bank deposit 
financed by responsible banks for the benefit of th 
irresponsible is in the same classification, and thes 
acts have quite generally utterly failed in their purpose 

[ already have summarized the 
upon which Judge Marx bases much 
for a remedy. These are both hort 
They cannot be minimized. He then graphically d 
scribes the inadequate remedy offered by the 
it is today for those run down 
one can controvert the facts he states and no one cat 
deny that the courts are crowded with automobile a 
dent litigation. 
Marx paints it 

Judge Marx also makes out 
the rule of contributory negligence 
even a stronger case against placin; 
curing evidence of negligence up 
dents and deciding the issues in all 

But instead of building up a 
rate new system of compensation 
political disabilities to which 
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is not only alarming but at times suspicious. If all 
automobile accidents are to be compensated for by 
the state, think of the multitude of trivial, inconse 
quential and fraudulent claims which would arise. Go 
into the office of any insurance claim adjuster and he 
can show you how rapidly claims mature as soon as 
the alleged victims find out that the car owner carries 
insurance. 

It is claimed by some of the proponents of com 
pulsory automobile insurance that it will tend to reduce 
accidents. Judge Marx did not fall into this error. 
The facts are that compulsory insurance undoubtedly 
would make the irresponsible stiil more irresponsible, 
and would increase rather than decrease accidents. 
What is needed is not some scheme to compensate 
accidents but some scheme to prevent accidents. 

There is another general objection. The auto 
mobile presents a moving hazard. It has obliterated 
state lines. If the state insures autgmobiles it must 
adopt one of two courses: first, insure the automobile 
only when operated within the licensing state ; second, 
provide that the insurance follow the car. 

If the state limits its protection to its own terri- 
tory then the automobile owners will have to seek 
coverage elsewhere, if at all, for trips into other states 

If the state undertakes to make its insurance fol- 
low the car, it will be found called upon to defend 
suits in remote parts of the country. 

In the absence of the compensation fund principle 
as proposed by Judge Marx, the state also will find 
itself compelled to defend many suits brought by its 
own citizens against the fund, and thereby be in con- 
stant legal conflict with them. And if the compensa- 
tion plan is adopted the opportunity for fraud in mak- 
ing settlements will be ever present. 

The question of insurance following the car is 
of great importance. No satisfactory system of com- 
pulsory insurance can be devised in my opinion with- 
out some such provision, and no satisfactory system 
can be devised which is not national in its scope. If 
the state therefore, does compel automobile owners 
to take out insurance the only organizations which can 
properly handle this interstate situation are the coun- 
try-wide organizations of the private companies which 
are now handling it as far as those who are insured 
are concerned. No state fund plan could well cover 
accidents without the state, and of course no compen- 
sation schemes could possibly reach this class of cases 

There are also many automobile accidents which 
do not involve the general public. Of the 17,000 deaths 
in 1923 nearly 2,000 were victims of grade crossing 
accidents. There are a large number of deaths of 
automobile passengers due to loss of control by driver, 
faulty roads and many other causes. Not every acci- 
dent is caused by an automobile hitting a pedestrian 
or another automobile. The question naturally arises, 
should the state under compensation act place the bur- 
den of compensating these deaths and accidents on the 
automobile industry generally? I think not. There is 
hardly any excuse for a grade crossing accident 
Drunken drivers often plunge from the road. Excess- 
ive and illegal speed often results in disaster involving 
no third persons, except the possible passengers in 
\re the responsible owners, the care 
ful drivers, to be charged with injuries due to all these 
causes? I don’t think it is fair to make such a blan 
ket assessment. The business of transportation, if 
indeed it be a business in the proper sense, to which 
ludge Marx refers, cannot in all fairness and equity 
be blamed for the carelessness or incapacity of the 
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individual driver as to his own person or the security 
of those who are riding with him. 

This argument might be continued indefinitely. 
From an underwriting standpoint many more points 
might be brought out. But after all the main question 
is one of public policy, involving the ever pressing 
problem of the proper scope of governmental author 
ity in a deinocracy such as ours. 

' Perhaps I should suggest a remedy. I do not 
want this dissertation to be entirely negative. I know 
that the problem which society is forced to meet be- 
cause of the menace of the ever increasing motor vehi- 
cle traffic on our public highways is a most pressing 
one. 

To my mind the main issue is not accident com 
pensation but accident prevention. If all our auto- 
mobile traffic laws were strictly and impartially en- 
forced, if every driver knew that any infraction of 
these laws would lead to heavy penalties, surely, 
quickly and impressively assessed, if police favoritism 
was reduced to a minimum and political “pull” elimi- 
nated from the administration of highway regulations, 
and if judges would deal harshly and not leniently 
with those who endanger the lives of others, I do not 
think the question of compulsory automobile insurance 
would ever even be seriously discussed. In my opin- 
ion such an administration of the law would make 
such a radical reduction in the number of deaths and 
injuries from the use of highways that no one would 
think of assessing the automobile industry as a whole 
for the benefit of the comparatively few who might 
have just claims against it. The menace might not be 
much greater indeed than from other of the many fre 
quent causes of accidents 

I am also convinced that insurance companies can 
do a great deal more than they now are doing towards 
the popularizing of automobile insurance. If the traf- 


fic laws were rigidly enforced rates for this kind of 


coverage would show a very material reduction. Under 
the present conditions, however, liability instirance is 
perhaps too expensive to be generally popular, and 
many would rather take a chance than pay the price. 
The high cost is due more than anything else to the 
failure of the state to compel obedience to the pres- 
ent laws. Enforce traffic laws and insurance rates 
will go down so that liability insurance will be within 
the reach of all, and without the hint of compulsion 
The public needs to be more adequately informed as 
to the protection offered. by automobile liability insur- 
ance, and I am quite certain that some of the compa 
nies have been remiss in their attention to this prob 
lem. Surely, with only 16 per cent of 
ered, there is ample opportunity for intensive effort. 
Road engineering also is doing much to prevent 
and can do Proper marking and 
signs, the elimination of dangerous igs and 
curves, the reduction of grades and many other similar 
activities are bound to have their effect in the long run. 
The danger from automobile traffic never will be 
solved by compulsory insurance; rather it will be ac- 
centuated by it. What we need in this country is fewer 
laws and the proper enforcement of existing laws. It 
is not the duty state to compensate highway 
accident victims but to prevent highway accidents. The 
former belongs to the domain of private law and the 
latter to the domain of public law. If I thought that 
compulsory insurance in any form would reduce inju 
ries to a minimum I would be for it. I believe, how- 
ever, that it will increase injuries to the maximum and 
relieve drivers of all of responsibility. If the 
state guarantees to pay who is hurt on the 
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verybody 


roads an agreed indemnity, the bootlegger, the speed 

the reckless and the irresponsible can go the limit wit! 
no fear of anything but criminal liability, which unde: 
our present method of enforcement is something of 

joke. And do not assume that all of these are fina 
cially irresponsible. Many, in fact I think at least hal 

of the 84 per cent who have no liability insurance ha 

the means to meet ordinary claims. Obviously, if the 

were compelled to insure the reckless among the: 
would take more chances than they do today, for th 
state would pay for all joy ride catastrophes 

[ am in favor of a minimum of compulsion 
government. All of us take a variety of chances every 
day in our goings and our comings. There can be n 
general guarantee of safety or indemnity for unfore 
seen and unexpected injuries. Why single out the 
automobile business or the business of transportation 
if you please, as the subject of a new system of regu 
lation? Why not enforce the now have 
modify the legal rules in regard to 
endeavor to popularize insurance purchased from pri 
vate companies? If these things be done insuranc: 
not only will be cheaper, but more necessary and the 
demand will be much greater than now. There is ni 
easier way for the state to bring about almost universal 
automobile insurance than by the simple expedient of 
enforcing existing traffic laws. 

If, however, efforts fail, if then 
that prevention is not a cure and that indemnity will 
in a provide an amelioration of conditions—it 
never can provide a real remedy—then let 
carefully the insurance proposal. But in 
sideration we should always keep in mind that the gov 
ernment, national, has no more justification 
for entering the insurance business than it has for 
entering the grocery business, the baking business or 
the business of making automobiles. Private compa 
nies, fully equipped and experienced to super 
service at reasonable rates, regulated by the state, are 
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state or 
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more than competent to take care of any burdens which 
the state may impose on automobile owners; more 
competent in fact than any state fund or any other 
sort of a bureaucratic state insurance enterprise. 

In my opinion the greatest menace to the institu 
tion of private property, the most insidious assault on 
private rights, the most far reaching invasion of per- 
sonal liberty ever proposed in this country is the effort 
to socialize insurance. Once in control of the institu 
tion of insurance the state would be in a position t 
control every business, every enterprise’and every ven 
ture, because insurance is the life .blood of 
And insurance also is an index of acqui 
Men now it willingly to 
protect their own, and as long as men are interested 


commerce 
and of trade 
sition and possession. buy 
enough in protecting their own they will be interested 
But 
status of voluntary 


enough to reject socialization of property rights 


if insurance be eliminated from 
contribution and forced into the status of an enforced 
payment or tax to the which in turn is to be 
looked upon for protection, then most assuredly the 
end of the long reign of the personal property rights 


and individual possession will be at hand 
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$1. Introduction Unlike those of the English 
mon law, the procedural institutions of Germany 
not represent a gradual march from Germanic be- 
By a process completed in the 1500s, the 
riginal judiciary methods succumbed almost entirely 
the invasion of the Neo-Roman or Romano-canon- 
| procedure,—that system which, chiefly at the hands 
)f the Church, had been developed on the basis of the 
r Roman law, under the influence of local practice 

f Lombard derivation prevailing in the North of Italy. 
a result of the reception of this Italian procedure, 
through the agency, in large part, of the German 
faculties, there grew up, for civil causes, the so- 
illed “common law” procedure of Germany, perhaps 
most scientific and, at the same time, most cumber- 
me system ever put into application. It was almost 
lusively a written one, attended, in consequence, 
th virtually no publicity, and, due to the incorpora- 
of certain Germanic notions, contem- 
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| to its own purpose and to no 
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as the German. It had kept, 


heme devised by 
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1800s, however, came the 
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it not in the same way 
very considerable measure, the orality and publicity 
its Frankish origins, while, on the other hand, as 
posed to the rigidity of the common law procedure, 
permitted the parties much latitude in changing and 
ling to allegatior d proof down to the rendition 
final judgment lence, it unnatural that 
s system should be retained after the French had 
thdrawn or that other German states, become cog- 
zant of its advantages, should begin to re-shape their 
n systems by patterning after it. At the time of 
he German Empire of 1871, 


was not 
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refore, a number of states were still following the 
mmon law systems influenced to a 
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modified by legislation of 1833 
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various attempts dating back to 1859, was the Code of 
Civil Procedure (Zivilprozessordnung) of 1877, which 
went into effect in 1879. This, although an eclectic 
measure, reflected the French influence in a conspicu- 
ous degree. It met fully the desiderata, which had been 
chiefly stressed, of orality, publicity and flexibility. 
But, exceeding the bounds of practicality in its effort 
to make the procedure as far as possible an oral one, 
it attained to a new species of formalism, and the very 
flexibility for which it provided was capable of being 
made the instrument of delay. 

The judicial organization contemporaneously estab- 
lished (by the Judiciary Law—Gerichtsverfassungs- 
gesets—of 1877) consisted of an inferior court, the 
Amtsgericht, with a specially defined jurisdiction, in- 
cluding causes involving a value not to exceed, as orig- 
inally fixed, 300 marks, a court known as the Land- 
gericht with jurisdiction in first instance over all causes 
not assigned to the court first mentioned, a district 
court of appeal, the Oberlandesgericht and a single 
supreme court, the Reichsgericht, sitting at Leipsic. In 
the Amtsgericht the cause was to be heard before a 
single judge, in the other courts before a plurality of 
judges—three in the Landgericht, five in the Ober- 
landesgericht, seven in the Reichsgericht. 

Under the system instituted by the Code, the 
action is begun by the filing of a written complaint 
( Klageschrift) and its service upon the defendant, with 
notice to the latter to appear on a specified day. The 
complaint is the only true written pleading contem- 
plated. In the interval between the time of service and 
the hearing-day, which, ordinarily, must be at least two 
weeks, the parties exchange so-called “preparatory 
writings,” (vorbereitende Schriftsitze), developing 
their respective pretensions. These, however, are not 
pleadings, in our sense of the term, since they condi- 
tion neither proof nor relief and the only penalty for 
omitting them is the imposition of costs where their 
absence has occasioned delay. They are no more than 
advance notices of what will be contained in the oral 
allegations and prayers to be put forward at the hear- 
ing. Apart from the written complaint, therefore, the 
true pleadings are these oral allegations and prayers, 
which are normally, but not necessarily, identical with 
the allegations and prayers previously set forth in writ- 
ing. When the pleadings have been settled, which may 
be at the first hearing or not, according to circum- 
stances, the court, unless proof can be made forthwith, 
enters a proof-order (Beweisbeschluss), specifying the 
facts in dispute and the means of proof (previously 
designated by the parties) to be used in support or 
denial of the controverted allegations. Further proof- 


Kohler, “Zivilprozess und Konkursrecht” in von Holtzendorff's 
“Encyklopadie der Rechtswissenschaft” (1913) III 287. 
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orders may be entered from time to time as occasion reform which had originated long bet« 
requires. In principle, witnesses are examined by the directed at the slowness and formality 
President before the court itself, but under the usual was given impetus by the condition in 
practice, their depositions are taken by a delegated found herself in the period of reconstru 
judge. When the proof has been completed, there is economic distress and, in particular, 

a final hearing, followed by judgment. Subject to and instability of the mark were mak 
quite definite restrictions upon the plaintiff changing question much more keenly felt 

his cause of action (Klageiinderwng), the right of the prompter justice than that afforded 
parties to advance new allegations and proof continues courts, suitors were being driven t 
down to the rendition of final judgment. The check the processes of special courts wh 


11 


here provided by the Code was the power of the court had been all too willing to establis! 
to impose costs upon a party exhibiting lack of dili- classes of causes. To endow the 
gence or to reject allegations and proof on the part of with the maximum of economy 

the defendant, the seasonable presentation of which had pa: amount necessity. Accordingly 
been omitted with design to delay the cause or through toward renovation, came the Ord 

gross negligence. Execution of the judgment, under ber, 1923, “for expediting the 

the general rule, may not be had until expiration of the causes,”® by which the provisional 

time allowed for appeal or other available proceeding in tioned was again amended in certain 
attack. But a numerous group of specified judgments time through the introduction of tl 
admit of immediate or “provisional” execution and, in and the decision by judicial arbitrat 
any case, the judgment-creditor is entitled to this, upon _ tioned, so as to permit the usual rulk 
giving proper security. Default judgments do not have measure, to be laid aside upon agreement 


r 
] 
lé 
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the same finality as in our system. By a proceeding [wo months later decisive response 
known as “opposition” (Einspruch), the defaulted reform was given by the Ordinance 
party, within a stated time, may always and without procedure in civil causes’”® of 13 Fel 
any showing, either of diligence or merits, be let in to comprehensive enactment amendatory 
contest the cause precisely as if no default judgment [Law and the Code of Civil Procedure 
had been rendered. Judgments in general are assailable decree “for the relief of the courts’ 
by means of appeal (Berufung), which contemplates a with an important share of its content 
hearing de novo. Certain interlocutory orders are sub to and given permanent form by the 
ject to attack by means of “complaint of error” (Be in it were those of its former pr 
schwerde) laid, in most cases, before the court whose encounter d the most serious criticisn 
action is in question and always heard by the court son that in this provisional form th 
next higher, if the former cannot or will not make the readily susceptible of change.” At th 
correction demanded The remedy of “revision” Minister of Justice was authorize 
(Revision) lies against judgments of the Oberlandes sion of the Code incorporating th 
gericht for errors of law coming within a limited cate- effected 
gory, and serves to bring about their review by the on whicl 
Reichsgericht. On certain special grounds judgments sion of the } rovisional decree. Thu 
may also be set aside by means of the action of nullity the German law of procedure is n 
(Nullitétsklage) or the action for restitution (Resti- legislative documents, namely, the ‘ 
tutionsklage) which effect a “resumption of the pro- cedure and the provisional decree 
ceeding” (Wiederaufnahme des Verfahrens). courts,” both as revised pursuant 
For the Amtsgericht, where the parties are net 13 February, 1924. The legislatiot 
required, as in the higher courts, to be represented by by its own terms went into force 
counsel, the ordinary procedure undergoes certain sim profoundly affected the pre-exist 
plifications. Special forms of proceeding established acterized by a learned commentat 
by the Code include two varieties of summary pro the principle of party-prosecutior 
cedure the mandate procedure (Mahnverfahren) and obtain only in slender aneasur: 
the documentary procedure (Urkundenprozess), the ‘eedings, which to a large « 
one distinguished by its ex parte conditional judgment, single judge (of the collegia 
the other by its narrowing of the opportunity for the judge a more careful sifting 
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in rough outline, are the main features of the system 
established by the Code of 1877. Before the Great the time aj 
War. the Code had been repeatedly amended, the only It aims at 
change at all structural, however, being the increased especially by introduction of 
measure of control over the cause vested in the appeal be conditioned upon a 
Amtsaericht by legislation of 1909. In September, adopted the institution of concil 
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the ordinary procedure.’® By one, the President or a 
designated judge, whether there has been a preliminary 
proceeding or not, is required, on his own motion, to 
make all orders appropriate to the purpose of bringing 
about decision at a single hearing.*® And, by the other, 
the requirements formerly obtaining as to the duty of 
the President at the hearing to see that the allegations 
and prayers have been properly made are more broadly 
prescribed, with the added rule that, in the accomplish- 
ment of this duty, he shall, so far as necessary, discuss 
both the law and facts of the cause with the parties.” 
\gain, the court is separately empowered to require the 
parties to declare themselves upon specific points** in 
order to narrow the issues. Moreover, the right to 
reject allegations or proof, calculated to delay the cause, 
which have been withheld purposely or by gross negli 
gence, is given a wider scope and is no longer condi- 
tioned upon a motion by the opposite party.** A sec- 
ond important aspect of the increased directive power 
relates to control over the progress of the cause. This, 
almost entirely, has been taken out of the hands of the 
parties and vested in the court: in other words, the 
principle of party-prosecution no longer retains its 
former ascendancy.** The absolute right enjoyed by 
the parties, under the former law, to extend the time 
for taking certain procedural steps or to continue the 
cause, by their mere agreement, has gone by the board ; 
no such extension or continuance can now be had with- 
out the existence of adequate grounds.*® A similar 
fate has overtaken their right to bring about, by agree 
ment, an indefinite suspension (Ruhen) of the proceed- 
ings.** So, also, it has ceased to be possible for them 
to produce the like suspension by unitedly failing to 
appear at the hearing. Under the prior law, no matter 


how far advanced toward decision the cause might be, 


this absence of both parties left the court powerless to 
enter any decisory order; the only course open to it 
was to declare the suspension in question.** Now there 
has been introduced the institution known as “decision 
according to the state of the record” (Entscheidung 
nach Lage der Akten), by virtue of which, the court, 
unless it sees fit to make an order of continuance or 
suspension, may render such decision as is warranted 
by the record.** This presupposes, however, that the 
cause is ripe for interlocutory or final decision :** thus. 
if there is nothing but allegation as yet presented, the 
resulting decision would take the form of a proof- 
order; if there has been a hearing on allegation and 
proof there may be a final judgment.*® And it is dis- 
tinctly provided that only where such hearing has 
already taken place can final judgment be rendered.” 
§5. Lessening of the Principle of Orality—A 
principal fault of the Code of 1877 was its doctrinaire 
application of the principle of orality, under which the 
insistence upon an oral basis for judgment was carried 
to such an extreme that allegations, prayers and docu 
mentary evidence had to be read aloud at the hearing, 
and the record of what had taken place at a given hear- 
ing might not be considered at a later hearing, on the 


cit, 19, 
cit. 18 


Volkmar, of 
olkmar, of 
4; Volkmar op « 


lkmar, of 


olkmar, op cit. 12 


t. 138, 102 

Die Schriftlichkeit im 
Juristen-Zeitung, XXIX, 248 
105 


Zivilprozess seuce 


Volkmar, op. cit 





AME RICAN Bar 


could say that it remem- 
Some amelioration of 


unless the court 
pr ceedings. 


same matter, 
bered the earlier 


this situation was brought about by legislation of 1909 
which permitted the reading of the prayers to be re- 
placed, under approval of the court, by a simple refer- 


and, for the 
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ence to the 
Amtsgericht, 
approval, in the 
evidence, where 


procedure of the 
similar under like 
allegations and documentary 
no objection was made by the oppo- 
nent. Now, by the legislation of 1924, the latter pro- 
vision has been made applicable to the procedure in 
general.** But a much deeper inroad upon the prin- 
ciple in question results from the rule now provision- 
ally adopted that, by agreement of the parties, the court 
may render decision without any oral hearing what- 
ever.**» The whole proceeding may thus be conducted 
in writing, if the parties so desire. The principle is 
again trenched upon by the new institution, above men- 
tioned, of “decision according to the state of the rec- 
ord.” Here, the court, for the purposes of interlocu- 
tory decision, is entitled to take into consideration all 
the written pleadings of the parties, where there has 
been no antecedent oral hearing, or, for the purposes 
of final judgment, any of their written pleadings deliv- 
ered after such a hearing; in such case, therefore, these 
pleadings cease to be mere precursors of oral allegation 
and prayer and become written pleadings in a true 
sense.** And here, although the matter is not 
wholly free from doubt, the rule confining the consid- 
eration of the court to what it remembers of the pro- 
ceedings at the antecedent hearing, seems to have no 
place :*° the decision would appear to be what its name 
implies, one on the basis, exclusively, of the written 
record.** A still further derogation from the princi- 
ples relates to the case where, at the hearing, an alleg: 

tion is put forward without being previously notified to 
the adversary, who, for this reason, is unable to make 
immediate answer. To avoid the necessity of continu- 
ing the hearing, the court, upon motion of the party 
thus surprised, may permit the latter to make an 
answer in writing, at the same time setting a day for 
the rendition 0. judgment. Failure to interpose the 
answer within the time oe results in the allegation 
being taken as admitted, but if interposed, then, so far 
as it contains ve admission or denial of the alle gation, 
it is entitled to be considered by the court as part of 
the basis for a eal nt, with the same effect as if it had 
been orally presented at the hearing.** Presumably, 
this provision has reference only to the situation where 
the dilatory party is willing to rest the truth of his 
allegation upon his — s answer, without resort- 
ing to proof in case of denial, for such proof could 
only be introduced by a renewal of the hearing. To 
a slight extent, also, the principle of orality has been 
affected in the matter of testimonial evidence. Where 
the testimony expected consists of “information which, 
in all likelihood, must be given by the witness on the 
basis of his account-books or other memoranda,” the 
court is permitted to receive the witness’ written and 
sworn answers to interrogatories, instead of requiring 
his personal attendance.** This, of course, is a measure 
whose application will conditioned upon both sides 
being previously satisfied of the witness’ credibility.*® 
\ similar substitution of the witness’ written answer 
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ior his personal appearance may take place in any 
upon agreement of the parties, if the court, unde: 
the circumstances, deems this mode of procee 
sufficient.*° 

§6. Conciliation and Judicial Arbitration —P 
to the new legislation an obligatory conciliation 
ceeding existed only for matrimonial causes. Noy 
has been adopted as a general measure, for ordinar 
causes, both in the collegial courts and the Amt 
richt. For the former, the only provision is that, 
the preparatory proceeding, the President or officiating 
judge “shall, at the outset, attempt to effect an amical 
adjustment of the controversy.”** For the Amt 
richt, however, a definitely regulated mode of proced 
is established. Here, a special conciliation proceeding 
inust be had before the commencement of the acti 
proper, in all except certain specified cases and th 
which, by the exercise of a certain discretionary power 
confided to it the court may choose to exempt from th 
requirement.** The first step is a petition for concilia- 
tion (Giiteantrag) stating inter alia the plaintiff's cla 
and the facts on which it is based.** Unless it dis 
misses the petition on the ground that no cause of 
action is stated, the court appoints a day for hearing 
in conciliation, and causes notice of this. together wit! 
a copy of the petition, to be served upon the defendant, 
in the usual manner, or else by registered letter or any 
other means productive of a written and dated acknowl! 
edgment of receipt by the defendant.** At the time 
appointed, the court discusses the whole matter with the 
parties and endeavors to bring about a settlement. Ti 
acquire a clear understanding of the case, it may resort 
to judicial inspection or other means of proof, examit 
ing witnesses or experts, either with or without oath.‘ 
[f conciliation is effected, the settlement agreement is 
entered of record ** and becomes capable of enforcé 
ment by execution in the same way as a judgment 
In case conciliation fails, the cause, on motion of either 
party, proceeds as a contested one, the petition, with 
such changes as may have been made at the hearing, 
standing as a complaint.** Where no such motion is 
made and the petition is not withdrawn, the court 
grants a certificate evidencing the failure of concilia 
tion, which enables the action to be brought afresh 
within one year without renewal of the conciliation 
proceeding.*® Concerning default of appearance, the 
provision is such that, if this be on the part of both 
parties, the petition is judicially declared to have been 
withdrawn, if on the part of one side only, then, on 
motion, the cause is proceeded with as in the ordinary 
case of default.*° 

A related measure which finds provisional 
place is that concerning judicial arbitration in the ordi 
nary courts. Upon the joint motion of the parties, 
made at any time down to the close of the hearing, the 
court, either of first or second instance, is required 
entertain the pending cause as an arbitration proceed 
ing. In this event, the court, in most is re 
lieved from observance of the ordinary 
cedure and left free to conduct the cause 
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the parties so agree, two laymen, one named by each 
pate in the exe rcise of the judicial 
llegial courts, however, these sit, 
t with the full bench, but with the President or a 
ited by him.®? In any case, the 
the cause has the full status of 
requiring no confirmatory order 
execution It is not subject to 
ppeal any more than the ordinary arbitration award. 
\nd such limited upon it as is permitted—apart 
rom the objection that consent of the parties or other 
ndition for the exercise of this special form of judi- 
il authority is lacking—may only by way of 
omplaint of nullity or action for restitution." The 
ume manner of judicial arbitration, but independent of 
the parties’ consent and without any opportunity for 
Ly participation in the decision, is the prescribed mode 
f proceeding i1 yr actions to recover 
1oney Or money’s worth, where the amount involved 
loes not exceed gold marks.** 

§7. Changes in Appellate Procedure —Sundry in- 
novations occur in the sphere of appellate procedure. 
Thus there has been established as a condition of appeal 
ns for money or money’s worth, 
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Berufung), i 
the requirement 
revision, that the 
This summa apt 


iously existing for the remedy of 
se shall involve a minimum value.™ 
lis, which is adjustable from time 
to time, without the law, amounts at 
present to fifty marks \ further approxima- 
tion of the rules uppeal to those of revision appears 
n the introduct f a species of appeal-complaint 
Berufungsbe. Under the pre-existing situ- 
ition, neither urt nor the appellee acquired, in 
.dvance of thi il hearing de novo, any information 
oncerning the appeal save that conveyed by the notice 
of appeal (Ber if substance, that an 
uppeal had been taken and from a designated judg- 
ment.®? This notice still effects the appeal, but to 
remedy the fault indicated, the appellant is now re- 
quired, either rt of the notice or by a separate 
locument filed in one month after service of the 
notice, to specify the extent to which he is contesting 
the judgment and the changes which he seeks to have 
made in it, as al ) designate any new allegations or 
proof or new objections to proof (Bewetseinreden) 
which he proposes to avail himself of at the hearing 
m appeal.** Failure to conform with the requirement 
results in dismiss i the appeal \gain, the right to 
resort, on appeal, to allegation and proof not advanced 
in first instance hich before was almost an unlimited 
one, has undergone an important restriction in the end 
of expediting decision. On the same principle which 
now governs tardy adduction in first instance, the court 
may new matter where this would delay 
disposition of the cause, if convinced that the omission 
to present it to the lower court was with intent to delay 
rr due to gross neg! It may also reject like new 
matter, offered by the appellant, for a like intentional 
failure to specify it on the appeal- 
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sion to present the new matter below is of a character 
to warrant the latter’s rejection, but the court has not 
seen fit to reject it, or where the omission has been 
occasioned by ordinary negligence, the appellee is given 
the right to insist that the court penalize the offending 
appellant, by making the judgment of the lower court 
provisionally enforcible, if this is not already uncon- 
ditionally so,—in other words, by removing the existing 
stay of execution.“ And, as an additional discourage- 
ment of such delayed presentation, the court is now 
required, instead of permitted, to impose the costs of 
the appeal upon the party who succeeds by virtue of 
new allegation or proof which he was in position to 
advance below.” Concerning the remedy of revision, 
provided by the Code for the purpose of enabling final 
judgments of the Oberlandesgericht to be reviewed by 
the Reichsgericht for certain errors of law, is to be 
remarked the change in the swmnma revisibilis. This, 
fixed at 4,000 marks by a law of 1910, is now adjust- 
able from time to time, in the same manner as the 
summa appellabilis.” Its present amount is 1,800 gold 
marks.** Of more procedural significance is the new 
provision whereby, upon agreement of the parties, this 
remedy will lie to obtain a direct review by the Reichs- 
gericht of judgments of the Landgericht, without inter- 
mediate resort to the Oberlandesgericht. The revision 
per saltuom (Sprungrevision) thus permitted is not 
applicable, however, where the error of law in ques- 
tion affects merely a point of procedure.™ 
§8. Miscellaneous Changes——Of the many other 
amendments which have been effected, a few only need 
here be mentioned. The pecuniary limit of the juris- 
diction of the Amtsgericht, fixed at 600 marks in 1910, 
has now, after two interim changes, been set at 1,800 
gold marks.** Touching the matter of default, it is 
provided that, where the proper conditions are present, 
the new “decision according to the state of the record” 
may apply in case of the failure of one of the parties 
to appear at a time set for the hearing, when the oppo- 
site party so moves.*’ The significance of this change 
lies in the fact that the way is thus open for the rendi- 
tion of an ordinary judgment against the absentee, 
whereas, under the former rule, there could only be 
rendered a technical default judgment, subject like all 
such judgments, under the French and German sys- 
tems, to be set aside upon application for the purpose 
(Einspruch).® As a further means of disadvantaging 
the non-appearing party, all default judgments are now 
made provisionally enforcible ;* in other words, execu- 
tion is no longer stayed, as it was previously in almost 
all cases," until expiration of the time allowed by law 
for the application to set aside. For provisional execu- 
tion, in general, there are certain new rules, chiefly 
tending to make it more easily available to the judg- 
ment-creditor.“ A substantial liberalization has taken 
place in the rule governing change in the cause of 
action ( Klagednderung) ; instead of being dependent, 
in the absence of the defendant’s consent, upon the 
61. Z 
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opinion of the court that the difficulty of defense would 
not thereby be materially increased, the change in ques- 
tion may now be had whenever the court finds it to 
be advisable (sachdienlich).™* In the end of economy, 
the statement of facts (7athestand), constituting an 
integral part of the judgment-order, need no longer be 
set forth at length, but may consist merely of reference 
to the preparatory pleadings or the minutes of the hear 
ing (Sitcungsprotokoll).™ Finally claiming attention 
are the changes, dating back to the decree of 9 Sep 
tember, 1915, and its amendment of 1916,7 which have 
affected the two forms of summary proceeding, known 
as the mandate procedure (Mahnverfahren) and the 
documentary procedure (Urkundenprosess). The 
mandate procedure, appropriate to the case of certain 
liquidated demands, is characterized by the rendition, 
ex parte, against the defendant, of a species of condi 
tional judgment which gives place to an absolute one, 
unless, within a certain time after service upon him of 
the conditional judgment, he comes in and defends 
Its use which, under the Code, was optional with the 
plaintiff, has now been made compulsory, where his 
claim is of the requisite description and falls within 
the jurisdiction of the Amtsgericht.**> The necessary 
adjustments to the new institution of conciliation have 
been made by the provisions introducing the latter. 
A connected modification links up the mandate pro- 
cedure with the documentary procedure (including the 
cognate negotiable instrument procedure—Wechsel 
prozess). The documentary procedure, appropriate, 
also, to certain liquidated demands, but only when these 
are evidenced in writing, has as its distinguishing fea- 
ture the exclusion of any but written evidence in sup 
port of a defense in bar. Accordingly, to preserve for 
the plaintiff the advantage thus offered and, at the same 
time, permit of him suing in the mandate procedure, 
there has been established the so-called documentary 
(or negotiable instrument) mandate procedure (U) 
kunden-und Wechsel Mahnverfahren) which com- 
bines the peculiarities of both of these summary forms, 
that is to say, the ex parte conditional judgment and 
the restriction of defensive evidence.” 

§9. Conclusion So differently constituted from 
the Anglo-American is the system under survey that 
the reforms thus engrafted upon it offer little of direct 
bearing upon our own problems. Our established 
method of trial, in first instance, before a single judge, 
with or without a jury, spares us the necessity of 
facing any such question as that of the expediency and 
proper dimensions of a preliminary proceeding before 
a single judge of the collegial court. With respect to 
the directive power of the court, while this, in America, 
nowhere attains the volume reached under the Englisl 
Rules, and generally calls for increase in certain re 
gards, its measure, thanks to both the common law and 
the chancery tradition, is everywhere a workable one, 
so far as concerns progression of the cause. Certainly, 
nothing like the plenary power over continuances exer 
cised by the parties under the former German rule is 
known in any American jurisdiction. Particular inter 
est, however, attaches to the German changes in this 
and related respects, as exhibiting the tendency of a 
socialist government to strengthen the judicial author 
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the path to progress in quite the opposite direction, 
witness their recent all but successful attempt to ret 
ge an automaton in the trial of cor 


der the federal ju 


mon law causes Che difference is that, in Germa 
debasement of procedure has not vet 

the counters of the demagogue.—Dy questions relating 
to the just balance between the principl s of oralit 
and documentation®*® we are untroubled. With the 


placement of written depositions by oral evidence 
the equity procedure of the federal courts, the only 
of the kind disappeared from the discussion 
procedural needs. Not even the most radical propos 
for reform has sought to depart from a written ba 
of allegation and prayer, conditioning proof and reli 
he need, however, in most jurisdictions, is for som 
corrective of a too rigid insistence upon this conditior 
ing, as an abstract proposition,—of reversals for vari 
ance between allegation and proof where no real harn 
has been worked and, especially in those Code stat 
which look askance upon the general prayer, for min 
difformity between the relief demanded and the re 
awarded. In the German system, 
of the oral allegations and prayers and the hearing 
de novo on a} peal, error of this description, ¢ xcept 


it involves a change in the cause of action, does not 
enter into calculation. But our remedy does not lic 
any imitation of the German system. It lies, first 
what is gradually coming to pass, namely, a_ less 


academic attitude on the part of appellate judges 

as to the error itself and their interpretation of curative 
statutes, and, secondly, in the more general adoptior 
of properly guarded legislation admitting of amend 
ments on appeal.*® So aided, our written basis of alle 
gation and prayer may be confidently adhered to as the 
most satisfactory method of keeping 
within clearly defined lines. The institution of con 
ciliation, introduced by the German reforms, is not a 
stranger to this country. Due principally to the efforts 
of Professor Harley and the American Judicature So 
ciety, it has already received legislative recognition in 
two jurisdictions, North Dakota and Ik 
followed in North Dakota*®® has been the Norwegian 
and Danish form which provides for a board of lay 


1 tira. - 
the controver 


conciliators, whereas the German legislation folows 
the French principle of conciliation |] 1 judicial offi 
cer. The Iowa statute*! is in most general’ terms 
leaving the details to be fil’ed in by ru f comrt, 1 

permits the conciliating agency to be either lay or 
judicial. It is as yet too early to make any predictions 
as to the outcome of these interesting npt n our 
part to domesticate a foreign instituti: lo the judi 
cial arbitration of the recent German | our neares 
approach is the submission on agreed case, common t 
many American jurisdictions. It is worthy of notice 
however, that a proceeding much more closely akin 
that is to say, the submission for deci l f a matter 
in difference, “under such procedut is to evidence 
and appeal and otherwise, as may be agreed upon,” 
was unsuccessfully proposed by the Rodenbeck com 


mission of New York.§? Of the German changes in 


the procedure of appeal the most significant are thos 
tending to restrict the so-called benef novorum 
namely, the right to introduce new allegation and proof 
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The Law of Evidence in Civil Cases, by Burt 
W. Jones. 3rd Edition by Wm. Carey Jones. San 
Francisco: Bancroft-Whitney Co. Pp. XXVI, 1661 
$10.00.—This manual of the law of evidence has 
been well known to the trial lawyer since its first 
edition appeared in 1896, Sixteen years have passed 
since the second edition was published, during 
which time a great mass of new cases has been 
decided, and many far-reaching developments in 
the substance of the law have taken place. As to 
the new decisions, a cursory examination seems to 
indicate that they have in the main found their 
place in the footnotes, which are extremely volu- 
minous. Thus the manual will gain a new lease 
on life as a handy guide to the law as it has been 
laid down in previous decisions. But what course 
future developments will take and what the con 
scious or unconscious philosophy of the courts mak- 
ing the decisions may be, are much less minutely 
dealt with. As for those newer fields in which the 
law of evidence must be applied, notably in pro 
ceedings before administrative bodies, they are un 
touched, and indeed the original scheme has been 
so little altered that the original 905 sections cor- 
respond with mathematical accuracy to the 903 
sections of the third edition. 

Handbook of the Law and Practice in Bank 
ruptcy, by H. C. Black. St. Paul: West Pub. Co 
Pp. XV, 905. $4.50.—Practitioners interested in the 
law of bankruptcy will already be acquainted with 
the larger text on the subject written by the author 
of this handbook. The present volume is in effect 
an abridged edition of the earlier work. The ar- 
rangement of the chapters has been altered, and 
some of the less essential details have been pruned 
away. Otherwise the subject matter is almost the 
same even in sentence structure. It will thus have 
the merit of being an accurate and reliable manual 
in a field where shorter texts are not numerous 
The feature of black letter headings, giving a synop- 
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IS THE WORLD COURT OPEN TO THE PUBLIC? 


By Mantey O. Hupson 
sor of International Law at Harvard University 


learned friend, Mr. Joh: Wigmore, is de- of International Justice. In January, 1924, this agree- 
serving of attention nder the caption, “Shall ment was prolonged, with certain changes. So that 

e World Court Be { to the Public?” he has pub- at the present time the Court occupies its quarters in 
shed in the American Bar, Association Journal for the Peace Palace under the amended agreement of 
ily, 1924, z ry interesting correspondence which January, 1924. In the negotiation of these agreements 
rew out of difficulties w he experienced in gain- between the Carnegie Foundation and the Secretary- 
ng admission to the Peace Palace at The Hague, when General of the League of Nations, the latter was rep- 
1e visited the Permanen of International Jus- resented by the Registrar of the Permanent Court of 
tice on September 10, 192. was “shocked beyond International Justice. The position of the Secretary- 
reasure to find the | yurt and t Peace Palace General in the matter is due to the fact that he has 
built by a gift from Andrew Carnegie) surrounded throughout participated in the management of the busi- 
y such media cy.” And of course in the ness affairs of the Court, since the budget of the 
truest Wigmoresque fashion h : to determine Court forms a part of the budget of the League and 
vho was responsibl ) vindicate his interest as its expenditures are approved by the Supervisory Com- 


A NYTHING that appe: from the pen of my was set aside for occupation by the Permanent Court 


citizen of the world to be present at a meeting of a mission of the League. 
Court set up | in “international treaty,” albeit a In the original agreement of November, 1921, 
treaty to which Mr. Wigmore’s own country has failed there was a clause to the effect that: 
to affix its signatur Visitors may not enter the premises occupied by the 
When I 1 ed th TOURNAL. ] was surprised officials of the Court except with their consent. The 
building may be closed to the general public at the re- 


; ; quest of the Court. 
court proceedi1 mean F mbers of the public phe 
:; : rhis has been changed under the new agreement 


hould be admitt promuscuously without any system . = 

of control ind I was vexed that the correspondence of January, 1924, to read as follows: 

hetween Mr. | more and the various officials did not During the sessions of the Court or of its special Cham- 
bers, paying visitors or other visitors who are not engaged 

: von es ae in business with institutions established in the Palace can, 

ae My own investigation has yielded a certain amount subject to particular agreements, in special cases enter the 

»f information ncerning the existing situation, and Peace Palace only between one o'clock and three o'clock 

I should like to pl it before readers of the JoURNAI p. m. They cannot enter the rooms indicated for such 

‘ purposes by the competent officials of the Court. 


hat Mr. Wigmore should ass that publicity of 


\ ield ( leare I 


who may have n led by Mr. Wigmore to suspect 
that the World irt is working in camera, or to fear These are the only provisions of a formal nature 
that a new Star Chamber is growing up at The Hague. which have been approved either by the officials of 
My informati indicates that the Peace Palace at the Permanent Court of International Justice or by 
[he Hague is under the control of a Dutch corpora- the Secretary-General of the League of Nations with 
tion called the rnegie Foundation, which is largely reference to admission to the sessions of the Court. On 
controlled by lc of the Dutch Government. The the other hand, Article 46 of the Statute of the Court 
Palace has vears been open to visitors at provides, as Mr. Wigmore pointed out, that “the hear- 
certain hour n pavment of a small fee of 50 cen- ing in Court shall be public unless the Court shall de- 
times f this fee is, of course, to give cide otherwise, or unless the parties demand that the 
some contro r visitation and to assist in paying public be not admitted.” 
some of the expense of u and the expense of | By way of execution of this provision the practice 
keeping the Pa ' is this: when the Court is in session, its officers send 
Ae many conferen are held in the Palace, it is to all people at The Hague who are likely to be inter- 
frequently necessary t odifyv the ordinarv rules as ested in the work of the Court, cards of admission 
to visiting hours rj ‘ce. in the vear 1922. from which are valid for the entire session. Such people 
lanuary 18th t rnar th an International Com- include the diplomatic representatives at The Hague, 
mission of Enquiry n in Peace Palace: from as awell as the representatives of Powers which may be 
lune 15th lul th the Russian Conference met interested in cases pending. In addition, cards are 
there: from 13th the Norway- sent to persons who apply for them, admitting to any 
American Arbitration Tribunal was meeting, and from given session of the Court. Moreover, fifty to one 
December 11th t ecember 22nd the Commission on hundred cards of admission are deposited at the por- 
Rules of Warfare met t is not astonishing, there- ter’s lodge and are given by the porter to any person 
fore, that during 1922 the Pal was closed to visitors who introduces himself and asks to be admitted to 


for a part of the time, for reasons which had nothing the hearings of the Court. All of these cards entitle 
to do with the t. Ti ne would hold true for the bearers to admission to the Hall of Justice in 
1923. In other rds, tl alace is not a museum. which the Court sits, but not to admission to the rest 
It is an international ing-place, and the first of the Peace Palace. The usual fee of fifty centimes 
onsideration must alway ve the efficient service is not paid by the holders of such cards. 
which it must ret I think Mr. Wigmore will agree that this is a very 
In November, 1 _after the judges of the Per- liberal provision for admitting the public to the ses- 
manent Court of International Justice had been elected, sions of the Court. It is quite clear that some system 
but before they had ever assumed office, an agreement of control is necessary, in view of the limited space 
was effected between the Secretary-General of the in the Hall of Justice itself and in view of the desir- 
League of Nations and the Carnegie Foundation by ability of excluding mere sightseers and curiosity- 
which a portion of tl ace Palace at The Hague mongers who, without taking the trouble to apply for 


711 











a ticket, would simply walk in and gaze at the Court 
as they would gaze at a squad of gendarmes parading 
the street. In fact, I have heard of inconvenience 
suffered as a consequence of crowds of visitors enter- 
ing the Hall of Justice in the course of a hearing and 
leaving soon afterwards, with the result that there 
was much commotion and disturbance. My own ex- 
perience in Geneva leads me to believe that it would 
be a proper thing to require that any person who 
enters the meeting room should stay until the end of 
the meeting. Visitors must be familiarized with any 
such requirements that may be adopted, and this is 
only possible if some system of control is established 
The House of Commons in England has had a similar 
ticket system for many years. 

I am assured that the Court has never requested 
that the Peace Palace be closed to visitors, though 
there were times during sessions of the Court in 1922 
and 1923 when, out of courtesy, the direction did 
close the Palace to visitors who had no business with 
the Court and no cartes d’entri [ cannot believe that 
there has ever been a time when a serious student of 
the work of the Court could not easily have gained 
admission. I found it quite simple when I visited the 
Court in June, 1923. When Mr. Wigmore addressed 
himself to the gate-keeper, that official’s supply of 
tickets was doubtless exhausted. Mr. Wigmore arrived 
at 12:30 p. m., which was within a half-hour of the 
time set by the Court for adjournment. But he could 
easily have gained admission if he had written or tele- 
phoned in advance to the Registrar, who would have 
left special tickets with the gate-keeper for him; or if 
he had applied in advance to the American Minister 
at The Hague. 

Some readers of Mr. Wigmore’s correspondence 
may not appreciate that the public hearings held by 
the Court are not matters of daily occurrence. During 
a part of the time the judges are conferring in Cham- 
bers, and of course no question arises about admission 
to hearings of the Court at such times. The irregu- 
larity of the public meetings of the Court is a further 
reason for special protection against casual visitation 
Under the agreement with the Secretary-General, the 
usual visiting hours—from two to four p. m.—are 
changed during the sessions of the Court, and visita- 
tion to the Palace must take place between one and 
three p.m. That is as far as the Court itself has gone 
in restricting visitation to the Palace 

I can’t avoid a feeling that Mr. Wigmore has lived 
so long in the breezy, genial, easy-going, open-door city 
of Chicago that he naturally found irksome a reason 
able ‘regulation at the Peace Palace, and the incident 
led him to make a mountain out of a mole-hill. But 
I am sorry that he should have given an impression 
about the Court situation which does not quite seem to 
correspond with the facts that I have been able to dig 
up. At any rate, I submit that one should not speak 
of the “privacy of the World Court.” 

In short, Mr. Wigmore has failed to distinguish 
between (1) admission to see the Peace Palace, and 
(2) admission to attend sessions of the Court. The 
two are independent. One may be admitted to see 
the Peace Palace at certain hours on payment of a 
small fee, but will not thereupon get into a session of 
the Court then in progress. On the other hand, if 
the Court is in public session one may be admitted to 
attend on obtaining the necessary card of admission 
by previous application, but this will not entitle -him 
to see the Peace Palace. The Direction of the Carne 
gie Foundation controls (1), and the Court controls 
(2). I submit that the regulations now in force for 
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visiting the Court during its public sessions are neither 
unreasonable nor improper. 


Dean Wigmore’s Reply 
lo the Editor of the A. B. A. Journal: 


The lucid and reassuring explanations of 1 
tinguished friend, Mr. Hudson, just returned fror 
Geneva, ought to leave nothing more to be said on tl 


subject. Yet I crave your grant of space 
final words: 

1. My friend Hudson must pardon my reitetr 
tion that, on the occasion of my petition to attend the 
Court, under the Treaty provision “the hearings shall 
be public,” the refusal was unqualified and was not 


explainable by my Chicagoesque habits I presented 
my official carte-de-visite at the porter lodge, | 
was shown the sign “Admission only on Sunday, 2 
P. M.”; no other conditions were mentioned. I per 
sisted; my card was taken into the building, and 
secretary came out and positively confirmed the abs 
lute rule; no one explained that a Secretary’s card or 
a Legation card, or any other human method, could 
get me in except on Sunday. 

The point of this is that, whatever the new rule 
of 1924 may be on paper, the important question r 


mains, Is it practised as the paper rule provides 
as Mr. Hudson has had it explained to | f 





2. Now the reason why I persist in doubting 
partly an ad hominem one, but I feel bound to m« 
it. The eminent Registrar of the Permanent Court 
(the only all-the-year-round resident, presumably 
the controller) is a practitioner from that country 
which alone (I think) in Europe maintains secrecy of 
hearings in its Supreme Court. I refer to Sweden 


1 


Can he therefore possess a strong sense of the prin 
ciple of publicity ? Is he likely, without pressurs 
to give the full and just measure of publici 

In the year 1905, I called on the Minister of Jus 
tice in Stockholm, with a letter of introduction from 
our then Secretary of State, and aske , 


1 
} 


of admission to the Supreme Court He declined on 
the sole ground that at arguments before the Supreme 
Court of Sweden none but the parties and their coun 
sel for the case in hand were admitted to the court 
room—not even other members of the Swedish Bar! 


I have visited most of the Supreme Courts « 
Europe (west of Russia); I never heard of such a 
rule elsewhere 

It is a fundamentally wrong rule [ do n 


to see the Permanent Court of International Justice 


starting off on so unwise, illegal, and erratic a prece- 
dent as the Swedish precedent And I shall continue 
respectfully to voice my protest wherever I can, until 
that Court is just as easy to attend as any national 
Supreme Court—outside of Sweden 


3. Brother Hudson is perhaps apprehensive that 
my public protest on this point will tend in some small 
way to undermine the confidence of the American Bar 
in the Permanent Court 

Far from it! No sensible American lawver who 


has cared to read my letter in the Tuly number of 
the JouRNAL will draw anv such inference [ am 
as strong a friend and champion of the Court as is M1 
Hudson; I only wish that I could have done on it 
behalf one-tenth as much as he has. I want to see the 
\merican Bar wake up and demand our country’s 
share in the glory of that Court. I want to see every 


American lawyer on his travels making a pilgrimage 
there 

Rut it must be open to them 7 ly! 

Sept. 28, 1924. — 










































THE LABOR AMENDMENT SUBMITTED FOR 
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[ the last ting of our Association, in Phila- one by one every specific grievance of which the Irish 
A delphia, t t of the extension of the complained. Yet the Irish were never satisfied because 
power of Federal Government was dealt they wanted local self-government—a parliament in 
th by the P: nt and by several of the speakers. Dublin instead of that at Westminster. This discon- 
Without except they were opposed to any such tent produced lawlessness, the results of which are 
extension. Nevert , Congress has submitted for well known. Finally, local self-government was given, 
tification an A ment which does propose greatly and the relations between the two nations became sat- 
extend the | f the Federal Government. This _ isfactory. 
uthorizes Ce limit, regulate, and prohibit In Texas v. White (7 Wall, 700, 725) Chief Jus- 
e labor of pet inder 18 years of age.” tice Chase said: “Without the States in union, there 


Many ass f farmers and other employers could be no such political body as the United States 
ire Opposing tl tion Chere are several. how- Not only, therefore, can there be no loss of separate 
ever, whicl pres e public. One of and independent autonomy to the states, through their 
these is the Rig Work League, of Massachusetts, union under the Constitution, but it may be not un- 
of which Herbert rker is President \nother is the reasonably said that the preservation of the States, 
\merican Constitutional League, which has its head- and the maintenance of their governments, are as much 
quarters in N rk City Of this Society Mr. within the design and care of the Constitution as the 
Charles S. Fa wl vas formerly Attorney- preservation of the Union and the maintenance of the 
General of N« ind afterwards Secretary of national government. This Constitution, in all its pro- 
the Treasut ' eland’s Cabinet. is President :‘ visions, looks to an indestructible Union, composed of 
ind the aut I t irticle is Chairman of the Ex indestructible States.” 
ecutive Committ 2. The Federal Government within its proper 

We a , eration of the members of the sphere has already more to do than it can well accom- 

ssociation t ections to the ratification. plish. Both the Executive and Congress are over- 

l ry fit ection is that the principle of burdened. Not only so, but there is a burdensome 
he America nment is Federal. Local affairs extension of the functions of government in every 
re best regculat \ Conditions rv in different State. The President of our Association shows this 
States, and « tate can regulate them for itself clearly in his address at Philadelphia. This is sum- 
to the very best ntage. Centralization of author- marized in one of our leading journals. 
ity in a great St not new he attempt to ac 


A Multitude of New Offices 


omplish it | t American Revolution It is 
astonishing that n the mother untry 1s continu “He has erected a multitude of new offices and sent 
lly giving mot r to the various commonwealths hither swarms of officers to harass our people and eat out 
which compose 1 ritish Empire. the United States. of their substance.” So declared the colonists of inde- 
which has set example. should now be asked pendence days. The thought prompts former President 
; ad So eee ; ; R. E. L. Saner, of the American Bar Association, in his 
to toHOoWw a t has been injurious to other annual address at Philadelphia, to the following comment 
countries t not abandon American principles “Since the same condition exists today, have we not the 
t while they ar ng our example The case is same right, yea, the same duty, to object? And what are 
ell stated lad 1 Record in its issue of the facts? In the Federal Government alone there are 
10+! more than 750,000 employes. There are more than 3,400,- 
pul) 000 people employed by National, State, and municipal 
ue before th governments, so that every twelve workers in the United 
people. Of t tions i mending the Constitu States support one governmental employe!! And are all 
tion now on ¢t f Congress President Saner, of of this vast army of employes necessary to the perform 
he Americat tio ( Most of them pro- ance of some obligation which the government owes to 
, pose to relegat national rnment the control its citizens? In every city in the land whole buildings are 
t affairs orig ted in the State This country occupied by Federal bureaus and departments, many of 
~ s t g t tirely from Washington by whose agents and servants seemingly have no other duty 
commissiot ncials people will lose than to incessantly write and send out letters and pam- 
their polit f local matters are vested by the phlets and forms and books and reports, many of which 
Constitutior eral ver are promptly consigned to the waste basket. Thousands 
f This Amer nt was report favorablv to the upon thousands of employes—yea, tens of thousands—are 
1] nited States Senat t its last session by Senators employed in no sufficiently useful occupation—mere para- 
: ' J : ' »] sites on the body politic.” Mr. Saner does not advocate 
at Shortridge of ‘ fornia and ¢ { f Rhode Island the passage of a law about the situation. The people 
Senator Overmat North Carolina, also on the Com are to blame, he says: “We first seek to have the Gov- 
] mittee, voted ag t Analyze this and you will ernment do everything for us, and then we blame the 
see that Califo! ; Rhode Island think themselves Government for everything that does not go to suit us.” 
“ee oe ‘ a nsfces e If. But we pay for it all. Mr. Saner has figured it out that 
etter qua a regs a nditions o! anne we pay about $91 apiece for it, counting us all, men, 
i in North ( n the people of North Carolina women, and children. And of the balance that we haven't 
, themselves m 1s Oppost 1 to the whole theory paid and still owe there is a little item of $210 a head 
the of Americar ment Hor rule in local mat- against us. On top of that is the debt and the cost of 
’s ters is essential inv person at all familiar with the State Government and city government. Mr. Saner 
Be a Ce f nd and Ireland durine the last seems to think it is a rather serious matter. Most of us, 
eT the hist > = . curing the a however, go along with our business as if we really en- 
age century can | loubt on the subject is a mys- joyed it all. We do; that is to say, until tax-paying time 
tery rhe ¢g I nt of the United States removed comes around. Then we do a year’s grumbling all in a 
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week. But grumbling is about as far as most of us get. 
And grumbling hasn’t done any great amount of good 
thus far. 

3. What we particularly emphasize is the injus- 
tice of the proposed amendment to youth between the 
ages of 14 and 17. It has often happened in American 
history, and will no doubt happen again, that young 
people between these ages can work not only to earn 
their own living but to support a widowed mother, or 
it may be younger brothers and sisters. Such work is 
not injurious—in many cases it has developed charac- 
ter and qualified the worker for rising to positions of 
influence and usefulness. For examyple—we read in 
a book recently published by the editor of the Spring 
field Republican, S. B. Griffin, entitled “People and 
Politics” (page 229) that James A. Garfield lost his 
father when he was but a boy. Until fourteen years 
old the boy helped his mother. In 1848, when he was 
sixteen, he struck out for himself. He drove a boat 
on the Ohio Canal and was promoted from the tow- 
path to the boat. Then he attended an academy, and 
in vacations worked at carpentry, chopped wood, was 
a harvest helper, and so paid for his schooling. This 
continued after he was eighteen, but it is a matter of 
common knowledge that young men and women be 
fore they are eighteen are very glad to do the like 
to work to help themselves while they are in high 
school. In the account of Commodore Zeeder, who 
has just given up command of the “Manchuria” after 
being at sea for nearly fifty years (see sketch of him, 
N. Y. Times, Sunday, Jan. 13th) he says that the 
studies at school were not congenial to him. He was 
not doing well at them. At the age of about 13, with 
the consent of his mother, he left school and became 
a cabin boy on a vessel. The life of the sea appealed 
to him; he spent his spare time studying navigation, 
received his captain’s certificate at twenty-four, and 
became one of the distinguished navigators of the 
world. If by a compulsory law the right of choice 
had been taken both from him and his parents and 
he had been kept at school until he was eighteen, he 
would have been spoiled. There is nothing more dead- 
ening to the growth of the young mind than to be 
kept busy learning by rote lessons which do not inter- 
est that mind. 

Joseph Conrad, who has just died, went to sea at 
the age of 9 years. He worked his way to success, 
and not only became a good sailor but a great writer 
Sir Walter Runciman went to sea at the age of 12. 
He studied navigation on shipboard. At 29 he com- 
manded his own clipper ship, and is now head of the 
Moor Line. His autobiography should be read. If 
these boys had beent kept at school studying books 
in which they were not interested their ambition would 
have been killed. 

There is another class of young people with whom 
social workers become familiar. I can speak for them, 
for I have been active in settlement work in New 
York since 1890, and was myself founder of the East 
Side House Settlement, and its first headworker. Many 
boys and girls are unfitted for the higher grades of 
school instruction. Algebra and geometry have no 
meaning for them. They are quite able to earn their 
own living, and it is much more American that they 
should do so than that they should be required to 
pursue studies for which they are unfitted and which 
really hinder them from learning the rudiments of 
trade. 

Unless a young person before he is eighteen learns 
how to work and to love work, he probably never will 
learn. The American idea is that labor is honorable 





and good. 
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No doubt there abuses But thes 
should be dealt with by societies for the preventio1 
of cruelty to children. It is absurd to prohibit 
labor because some children are cruelly treated 
There is still another class—the child 
farmers. The work they do on the farm is 
portant to the farm industry of this country, and 
very good for the young people who do it. It pr 
motes their bodily strength; it is in the main outdo 
work, and they learn much that is of great use to thet 
more impor 


are 





nsxore mature years, and far 
anything they could learn in school. 
lake the case of a young woman of 16 or 17 

the city, to whom the school work is distasteful an 
who is not learning anything of practical value to her 


Give these girls honest, steady work and they are sat 
ised; but if you prohibit that you make the way 
much easier for the pander. The amendment has beet 


carried so far as a child labor amendment, but young 
men and young women from 14 to 17 are not children 
No wise parent will treat them as such. To think that 
500 men at Washington can act more wisely in rega 
to their activities than they themselves can, or than 
their parents can, seems to me the height of absurdity 

In this connection let us call ntion to the 
report by General Hugh Cummings, Surgeon General 
U. S. A., to the Florence Crittenton Missions. H 
says: 

} 


In order that we may see clearly the service renders 


National 


atte 





in the interest of the public health by the 
Florence Crittenton Missions it will be advantageous 
to consider briefly the work done by this Organization 
in the past During the last 42 years t ids of 
young women from all classes of society, the largest 
number being between 16 and 18 years of ave been 
provided not alone with maternity care, t also the 
necessary attention and assistance for a period pre 
ceding the birth of the child and shelter | care du 
ing a considerable portion of the nursing period 
+ Che advocates of the Amendment generally 
claim that Congress will not exercise all the power 


given by the amendment and will not prohibit many 


kinds of labor. The obvious reply is, Why give a 
power that Congress ought not to exercise But som 
of the advocates are more frank [r. Secretary Davis 
has recently stated that the real object of the amend 
ment is to prevent any competition by youths under 


»t 


He wants to give to persons over that 
He is evi 
only a 


the age of 18. 
age the monopoly of all kinds of work 
dently imbued with the fallacy that there is 
certain amount of work to be done, and that men be 


longing to labor unions ought to have the whole of it 


The American idea is an idea of freedom. The inte 
est of the whole community is best promoted by giving 
an opportunity to all who are able to avail themselves 
of it. The product of their work will be useful to 


the public. Thus, and thus only, can the 
be reduced 

lhe same influences which urged ( pro 
pose this amendment will be equally strenuous if it 
should be ratified by the States hey succeeded in 
inducing Congress to vote down any amendment dimin 
amendment 
labor 


ngress to 
ngre t 


ishing the age of restriction and also the 
giving the power of restriction only in cases of 
in mills 
And now let us earnestly appeal to 
zens, both men and women, who have 
by the plausible title, Camp Lasor AMENDMENT, and 
who really desire the welfare of young people, to con 
ler these arguments and to do all in their power t 
secure the election of a legislature who will vote against 
the of this amendment, which is a wolf 


in sheep’s clothing. 


the many citi 
been captured 


sit 


ratification 














THE INVOICING BACK RULE 


By GUERRA EVERETT 


Information, Bureau of Foreign and Domestic Commerc 


to main- 
for loss 


ile In considering the morality of the rule the court 
said that “Some day it may have to be decided what 
the position is if the default on the seller’s part was 
a voluntary default, or the transaction a mere gaming 
and wagering contract, or if at the date of the declara 
tion of default the goods were not procurable.” 
Wagering contracts concerning stocks or merchan 
dise were not void or illegal at common law in Eng 
land: Thacker vs. Hardy, 42 B. Div. 685; while in 
this country they are generally held contrary to public 
policy. Irwin vs. Williar, 110 U. S. 499. Such con 
tracts are void in England by Stat. 9 Victoria c. 109 

But if the parties, or either of them, intend an actual 
delivery, the contract is not a wager. Harvey vs. Mer 
rill, 150 Mass. 1. In the principal case such an inten- 
tion was clear from the default notice of sellers to buy 
in which they advised that they could not make 
delivery because their own sellers had defaulted, “and 
as the peas were sold with a contract containing the 
invoicing back clause it will be necessary to apply to 
the Association to fix a settling price under the terms 
the contract.” 

The court was not impressed with the argument 
that this interpretation of the rule is contrary to nat- 
ural justice. Lord Justice Bankes said that “If it is 
intelligible, and the parties have made it a term of 
their contract, the Court cannot relieve either party 
from the operation of the rule because it may not 
consider it reasonable. Speaking for myself, I have 
already in one of the decided cases expressed a view 
that I do not share in the general condemnation of 
the rule. When prices are rising the working of the 
rule is a natural piece of machinery by which to assess 
the damages payable to the seller. When prices are 
falling, then is the time when buyers are tempted to 
make captious objections. It may well be that those 
who are acquainted with the particular branches of 
commerce in which these rules prevail consider that it 
is better to adopt a rule which will enable a buyer to 
obtain a commodity which he contracted to buy with- 


nt buyer 
yntract of sale is a 
somewhat improb 
1, which is wholly 
ut of contract in 
contract.” So 
Lancaster & Jones 
Ltd. (buyers), a 
decided March 6, 
Division of Com- 
missioner Mow- 


t} 
Lie 


may be rea- 
of recognizing 
ling 
retation of 


al 


ly succeeded 
the 
for 


ers, 


contract 


edicated upon a clause 
1 international forms 
including the 
ica Feeding Stuffs 
defaults in ship- 
invoicing back 
whether higher 
London Corn 
price to be 
The Asso- 
declare the 
in accord- 
by net cash 

t later 1 Ee ‘ reafter.” 
Phe rat 1 nten plat le and actual deliv- 
yf the good t if does not in fact 
e place, ut the fiction by 
ds at the cur- 
nt market tation, to b certained by the Asso- 
ished from transac- 
ot present contracts 
future time on speci- 
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ment 


turnings 
urning 





a prospective 
on, Report on 
lade in a rapidly 
was consider- 
just as the buyers 
sellers had prices 
difference and de- 
ers a debit note in 
ner & Co., Ltd., 
Jone Terms 

3d per 
peas at 
Od De- 
Associ- 


ice 


at 33 
Japanese 


15s 


rn Trade 


did not apply in a 
easonable to sup- 
pay for what was 
held that the 
nothing contrary 

+] 


he clause was 


out paying more for it than he originally agreed to pay, 
even though it may result in a defaulting seller occa- 
sionally receiving part payment for goods which he 
never delivered, than to allow buyers a free hand in 
a falling market to endeavour to get out of their con 
tracts.” 

It should be added that, while it was found as a 
fact in the instant case that the buyers had entered 
into sub-contracts for the sale of the same peas, upon 
which they would have earned a small profit, the de- 
fendants did not set up this loss by way of recoup- 
ment. Had such a claim for special damages been 
alleged and proved, it would have been allowed under 
the rule of Re Bourgeois vs. Wilson Holgate & Co. 
(Divisional Court, June, 1920), not in bar of plain- 
tiffs’ claim, but as reducing the recovery. 

Where Journal Is on Sale 

second page of “Current Events” in 
each will be found a list of the bookstores 
at which current issues of the JouRNAL can be secured 
at the regular price of twenty-five cents a copy. 
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CONSTANTE” 
PRECEDENT 
very treatise on French Jurisprudence 
French Jurist will tell one, 


‘JURISPRUDENCE 
FOLLOWING 


states, and every 


that the French courts are not bound by 
precedents; that the court decides every case 
coming before it on the merits of that par 


ticular case without being bound by its pre 
vious decisions on the same legal question. 
In fact, Article 5 of the Civil Code expressly 
prohibits the court from establishing a prece 
dent or basing its decision on a previous 
case. 

Under these might 
suppose that there would be for 
the opinions of the French 
would be 


one 
no necessity 


circumstances, 
the publication of 
Courts, and that French 
spared the expense of purchasing sets of 
books containing such decisions. 


lawyers 


What are the facts? In France there 
are, among others, four separate publica 
tions devoted to the publication of the deci- 
sions of the several French courts. The 
publications referred to are the Recueil 
Dalloz, Gazette du Palais, Gazette des Tri 
bunaux, and “foamed Officiel. These pub- 
lications also contain the decisions of the 


Council of State, the acts of the legislature, 
the Presidential decrees and some other mat 
however, outside 


ter. The contents mostly, 

official publications of Decrees, Laws, and 
Decree-Laws in the Journal Officiel, are the 
decisions of the courts. Of some of these 
sets there are over one hundred volumes. 
The books are quarto in form, printed in 
double columns, the type very compact. 


110 volumes of Recueil Dalloz contain 


The 





ASSOCIATION 


about as much matter 





JOURNAL 

as 400 o1 
American Reports. 
Journal Officiel is published by 


dinary 


umes of 


The 


government, and its existence can be 
counted for thereby. The other public 
tions, however, are purely private ente: 
prises. They have been in existence f 
many years, some of them having begun 


shortly after the adoption of the Code Nap 
leon in 1804, and they continue to exist be 
cause of a profitable subscription list among 
lawyers and not because of any government 
subsidy. 

It is therefore quite evident that 
yers and judges must be influenced to some 
extent by the past decisions of the courts, 


, 
laW 


these publications could not live. Now 
while every French Jurist will vehemently 
declare that the French Courts are not 
bound by precedent, there is in the Frencl 


judicial systeta something which is known 


“Jurisprudence Constante.” Now, what 
is “Jurisprudence Constante’? It is the 
trend of the decisions of the courts unde 
which has been built up a set of doctrines 
for the interpretation of the Code By famil 
jarizing himself with these doctrines as dis 
closed in the decisions of the courts, the 
French lawyer can generally ascertain how 
certain questions which have come before 
the court will probably be decided if again 


presented. 

The Frenchman is always logical, or at 
least always thinks he is, and therefore he 
is able to see a difference between “‘Jurispru 
Constante” developed by the 
and following precedent 
is done in English and American Courts 
but to the matter-of-fact American mind, 
the difference is solely one of degree. Gi\ 
ing a course of procedure a different name 
does not alter its nature, and, therefore, to 
the American it looks very much as if the 
French Court, in building up the system of 
“Jurisprudence Constante” were doing un 
der another name practically the same thing 
which the American and English Courts are 
doing in building up a of jurispru- 
dence by following precedent. 

It is true that the French Court is not 
obliged to follow precedent (although man) 


dence as 


French Courts, 


systen 


of the decisions of the Cour de C assatio mn 
are practically considered as final), but 
neither, for that matter, is an American 


Court of last resort absolutely bound to do 


so. An American Court can reverse its for 
mer decisions if it desires to do so. In prac 
tice it seldom does so, and in practice 

French Court does as a rule decide cases 
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oming before it in the same manner in 
which it has decided earlier cases involving 
similar facts. 

to the matter-of-fact Ameri 
all, as if the modern prac- 
tice and methods of the French Courts and 
the methods of the American and English 
Courts were essentially the same. 

H. CLEVELAND COXE. 


the same or 
In short 
an it looks, alter 


NNS OF COURT IDEAS IN AMERICA 
At first 


rrobably Sa \ 


blush almost anyone would 
that we have nothing in this 
to the English Inns of Court. 
ue, if we think of them in their 


s social and business associa- 


country simil 
(his is tr 
completeness a 
tions of members of the same profession, 
with an official domicile; as organizations 
which have prescriptive control of the ad 
mission and discipline of members of the 
Bar; as schools for teaching law, which at 
the same time afford students the opportu- 
for contact with the older members of 
the profession; and as clusters of law offices 
ions of the profession are con 
uped for the enjoyment of com 


nity 


where sect 
veniently 
mon facilities 

But a little observation will reveal a 
on the part of the American 
us communities to one or more 
of these outstanding characteristics of the 
Inns of Court. In brief, the observer will 
find that the spirit and practice of the Inns 
with certain modifications, 
themselves and more in 


plain approach 


bar in val 


are, 
manifesting 
this country 
The movement for a self-governing Bar, 
with full powers of discipline and control, 
which is becoming increasingly important, is 
obviously a ojection of the Inns of Court 
\tlantic. The steps being 
taken in so many of the larger local Bar 
\ssociations to provide the good influence 
that comes from the contact of the young 
lawyer with older members of the profes- 
sion, are plainly an effort to secure, at a 
slightly later stage it is true, one of the great 
advantages of education in the Inns of 
Court. The influence which the organized 
Bar is exerting, with growing success, on 
the standards of legal education for admis- 
is the assertion of a neces- 

nal interest and right in the 


necessary 
more 


idea acros 


sion to the 
sary professi 
fixing of educational qualifications which is 
certainly akin in spirit to the power which 
the Inns exercise in this respect. 

The phvsical. social. and practical pro 


fessiona] snect f the Inns of Court are 
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being approximated as clearly, always of 
course allowing for natural modifications. 
When the New York Bar Association erects 
an immense building for its official home and 
also a center for law offices, which is quite 
certain to mean many joint facilities, it is 
carrying out the Inns of Court idea in impor 
tant respects. The difference in the types of 
the American and British structures 
not affect the resemblance of the idea in the 
least. When the Chicago Bar Association 
secures, as it has recently done, commodious 
common quarters in the legal center of the 
city, in the midst of a group of buildings de 
voted largely to lawyers’ offices, it is also 
very plainly doing the same thing. 

Socially, there is the social center; pro 
fessionally, there is the greater of less cen 
tralization of those who practice the law; 
physically, there is the building or group of 
contiguous buildings devoted largely to the 
business of the profession. It is evident that 
we have only to add to these characteristics 
the further ones of exerting, or attempting 
to exert, a strong influence on legal standards 
for admission to the Bar, of the corporate 
exercise of genuine power for the discipline 
of members of the Bar, and of attempting to 
secure to young lawyers the advantage of 
contact with older members of the profes 
sion, and we have more than a fair approxi 
mation to the essential features of the Inns 
of Court. And these great local Bar Asso 
ciations are now manifesting these character 
istics to a considerable extent. 

Scattered tributes to the Inns of Court 
ideas meet us in many quarters. The 
“Lawyers’ Club,” just opened at the Univer 
sity of Michigan, will attempt to give the 
young students the advantage of association 
with older practicing lawyers. Cornell 
University a year or so ago instituted a dor- 
mitory with something of the same plan. 
And he would be obtuse indeed, remember 
ing the fondness for masques and revels 
which marked the Inns of Court in old times, 
who could not see in them the real progeni- 
tors of the entertainments which the local 
Bar Associations of Little Rock, Louisville. 
Chicago and other places give from time to 
time. 

When we see the Bar of a comparatively 
new country adopting, on the ground of 
present utility, ideas akin to those which 
govern the Inns of Court, we understand 
better why these institutions have survived. 
They have done so because thev meet a pres 
ent need of the legal profession. 
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MORE ADDRESSES AT THE LONDON INNS OF 
COURT 


Sir John Simon Speaks of the Things We Share in Common—Hon. Arthur P. Rugg, of Massa 
chusetts, Tells of America’s Debt to Lord Coke—Mr. Justice Greer Gives the Rationale 
of British Legal Ceremonies—Lord Phillimore Recalls Historic Former Meeting in 
London—Hon. Chester I. Long, of Kansas, Speaks of Responsibilities of English 
Speaking Lawyers in International Field—Lord Chancellor Haldane on 
Three Types of American Lawyers—Hon. Frederick W. Lehmann 


Notes Some 





Address of the Rt. Hon. Sir John Simon, 
K.C.V.O., K.C., M.P., at the Inner Temple, 
Thursday Evening, July 24 


R. Treasurer, My Lorps, LApies AND GEN 
TLEMEN,—I have it in commission from the 
authorities of this Inn to propose for your 


acceptance the Toast.of “Our Guests, the Members 
of the American Bar Association.” The enthusi- 
asm with which that toast will be received will not 
be diminished, indeed, it may be tha‘ it will even 
be increased, by the brevity of the speech of the 
proposer. But before the toast is drunk it will be 
supported by my friend Colonel Ponton, King’s 
Counsel in Ontario, inasmuch as we members of the 
English Bar have in this memorable week the privi 
lege of welcoming as hosts along with us our broth 
ers from Canada, when we propose the health of our 
cousins from the United States 

Mr. Treasurer, I said that the toast should be 
proposed with brevity, and there are good reasons 
for that. In the first place this is, for many of the 
company, not the last entertainment of the night; 
and although I greatly admire and wonder at the 
capacity of our American visitors to go through a 
programme of garden parties and of banquets with 
the digestion of an ostrich and the imperturbability 
of a steam roller, at the same time we must be care- 
ful not to keep any of them too late to enjoy what 
is the quintessence of London hospitality, namely, 
the entertainment provided by two of those corrupt 
mediaeval institutions—City Companies. There is a 
second reason for brevity, for, speaking seriously, 
that which we want to say about our American 
friends is best said simply and in few words. What 
we want to say to them is that we are delighted to 
have them amongst us. 

Nobody has more reason to be delighted than 
a man like myself, who has had the great honour 
and privilege of crossing the Atlantic in order to be 
the guest over there of the Canadian and of the 
American Bar Association; a delightful experience 
with only one drawback, and the drawback was that 
from the beginning to the end of such a visit you 
could not help feeling regret, that it might never be 
possible to show the kind people who had treated 
you so indulgently on the other side that there is 
kindness and hospitality in this old country at home. 
We are greatly indebted to the support of our 
Canadian brothers, and we are greatly indebted to 
the enterprise of our American cousins that they 
should have come across the Atlantic to see what 


“Addresses delivered at banquets at the Inns of Court during the 
meeting of the British, American i Canadian Bars in London July 
20-36, 1924 They are printed from the stenographic reports of the 

" ns 


speeches It is understood that these and other speeches at the Inr 
of Court and the Law Society will be printed later in a permanent forn 
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entertainment in London was like. I hope the r 
sult is that they are learning that the Englishmai 
and, amongst others, the English lawyer, is 


the cold, starched, silent, selfish automaton whic! 
I believe some Trans-Atlantic comic papers repre 
sent him to be, and, on the other hand, I hope and 
believe that we are learning something more about 
the character of the American. 

I confess, Mr. Treasurer, that there have bee 
some speeches delivered this week which have de 
picted to me the American lawyer in a guise rather 
different from that in which he appears this week 


7 +} 


I should have thought, Irom some ot the orations 
I have heard, eloquent and instructive orations, that 
every American lawyer every day, morning and 
evening, calls his family together and reads to them 


as it were, by way of religious exercise, passages 


from Blackstone’s Commentaries, and fills up h 
lighter moments with extracts from the delectable 
works of Chancellor Kent. Well, it may be so 
and, if so, that is one of the differences between a1 
American lawyer and a British lawyer. And, in 


deed, though we shall all be ready to admit Black 
stone was a great man, we are at libs rty to criticis¢ 
him in this Hall, for I regret to recall that he was 
not an Inner Temple man, and I cannot help think 
ing that Sir William Blackstone would have been 
very greatly surprised at the enthusiasm with which 
we in this country are greeting our American vis 
itors. I will not be so bold as to say that he woul 
not have appro\ ed of the Declaration of Independ 
ence, but it is a historical fact that he died very 
shortly afterwards 

Indeed, Sir William Blackstone wrote about 
British Institutions in the middle of the eighteenth 
century very much as though he were describing 
the royal power in Stuart times, and, therefore, | 
am not surprised that the Americans, after decla1 
ing their independence, made in certain quarters 


a determined effort to get rid of 


slackstone and 
Institu 
tions. Perhaps the most striking testimony of the 
fact that the founders of American Independence 
came from the same stock as we Britishers at home, 
is that they could not do it. When we look round 
t ills our hearts with 
ledge, that now that 


‘ 


the Common Law, and all other | 





now, the thing which really f 
pride and gladness is this know 
the atmosphere of controversy and of suspicion is 


ead 


gone, we all realize on both sides of the Atlantic 
you proud of your great Republic, we proud of 
our ancient Empire and of our loyalty to the 
Throne, that we are both alike, and we realize that 
the things that unite us, the things that we share 
and inherit and enjoy in common, are really more 
important than the things that divide us. It is in 
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t sense that I would repeat a phrase used by a 


ry brilliant speaker at the Banquet in this Hall 
Monday, and say to my American friends “Let 


gones be bygones.” I am reminded of the an- 
which may perhaps be not known to some 
ou, of that wise and witty cleric, Father Healy, 
’ was once asked by an intelligent young lady 
“Father,” said, “would you 
the difference between the 
erubim and the Seraphim?’ Father Healy 
ked at the ing lady, and said: “My dear 
ung lady, there used to be a difference between 
m. but they have made it up.” 
When we lawyers, coming from either side of 
Atlantic, think of what we really share, the 
lief that we must do our utmost for the client 
o trusts us, our determination to protect and 
omote both the integrity of the Bench and the 
lependence of the Bar, our firm belief that every- 
ly ought to | a fair trial, and that no preju- 
e ought to be allowed to condemn a man before 
has been heard, these make a bond between 
which is far more important than any division 
hich history can suggest. If for a moment we 
k at the matter more broadly and forget we are 
vyers, and treat ourselves as men, is there the 
ole history over anything to compare with that 
ential unity between us based on the inheritance 
literature, based on the sharing of the 
based on a deep devotion to human 
based on a firm belief in the virtues of the 
law. There are the things really 
he English-speaking races together, 
ison that it has been well worth 
these thousands of miles to 
me to this old place, and it has been the greatest 
easure to us to have the opportunity of entertain- 
g you, for who is there, thinking of this week, 
ho will deny that in the continued good feeling 
d co-operation of America and Canada and Britain 
s the best hope of the peaceful progress of the 
rid? 


question : she 


se tell 


me what is 


a great 
ne language, 
gehts, 
ipplication of 
hich bind t 
d it is for that re 
ur while to travel 


Address of Hon. Arthur P. Rugg, Chief Justice 
of Supreme Judicial Court of Massachusetts, 
Inner Temple, Tuesday Evening, July 22 


Mr. Treasurer, My Lorps, Lapres aNp GEN- 
MEN.—The Members of the American Bar As- 
ciation are deeply sensible of the gracious hos- 
tality of our brethren of the English and the 
inadian Bars. We esteem it a priceless privilege 
that you have invited us to come to the very source 

the Common Law and to drink of the fountain 
f living water which always flows from that spring. 
ou will observe that some of us maintain our con- 
titutional prerogatives, even in a foreign land. 
t is a great privilege to come to this Inner Temple. 
ts very antiquity impresses us from our newer 
nd where three hundred years is the very utmost 
mit of our This Society was estab- 
shed and in existence long before Columbus set 
ut with his three tiny ships on that memorable 
discovery. Your Library was in exist- 
nce before there was any European settlement upon 
ir Continent. The air, the very atmosphere of 
the Inner Temple is vibrant with the voices of the 
lustrious, who, though dead in the flesh, yet speak 
to all succeeding generations of students of the law. 

My brethren of the British Bar I am sure will 


antiquities. 


yvage of 


719 


bear with us for a moment while we of the Amer- 
ican Bar recall a few of the great names of this 
Inn. To name them all would demand a thousand 
tongues; only a few can be mentioned. Littleton 
walks with unchallenged authority down the high- 
way of legal history. Among your Lord Chancel- 
lors, Lord Nottingham, the father of equity, still 
exercises a potent influence in the administration 
of Chancery, | believe, in this country, and certainly 
in our own country. Lord Campden has been 
termed the most popular of all the Chancellors of 
your Empire. He had so deeply the affection and 
the confidence of the merchants of London that 
his portrait, I believe, alone among the Lord Chan- 
cellors, hangs in the Guildhall of this Capital City. 
Among the later Chancellors is the name of Hals- 
bury, thrice Lord Chancellor, whose recent death 
has recalled, anyhow to the memory of all Equity 
lawyers in the Common Law jurisdiction, the serv 
ices and the achievements which he has made in 
that particular department of our law. 

The Common Law is replete with names of the 
Members of this Inn. There is. Law, identified 
with the impeachment of Warren Hastings. His 
name was in our minds yesterday in that noble Hall 
which again rang with the voices eloquent as those 
which spoke in that memorable impeachment. His 
judgments, as Lord Ellenborough, are cited in our 
courts at this day as much as in yours. Then there 
are Lord Tenterden, Lord Abinger, Baron Pollock, 
Judge Buller, and others of the Common Law 
Bench, and there are legal scholars represented by 
Austin, whose achievements will for a long time 
never be equaled in the philosophy of the law. The 
leaves of literature have been enriched by Mem- 
bers of this Inner Temple. The name of Warren 
and other names make the name of the Inner Tem- 
ple familiar to lovers of literature who are not 
members of our profession. The greatest of all on 
the Roll is Sir Edward Coke, whose portrait looks 
down upon this assembly from yonder wall, 

We of America have especial reason to rever- 
ence the memory and appreciate the services of 
Lord Chief Justice Coke. His contest with James I 
in restraining the assertion of the Royal Preroga- 
tive to the derogation of the rights of Parliament 
has made his name revered in England, I fancy, 
above all those who have held that great office, but 
in our country we have another and a distinct cause 
for remembering his services to jurisprudence, and 
to the establishment of democratic institutions. 
There are some utterances of Coke to the effect that 
an Act of Parliament which is contrary to natural 
right is not a law. Of course, that proposition 
arouses derision in this day in an audience in Eng- 
land. But let me remind you that in 1770 and 
onwards, when the clouds began to lower upon the 
relations between the Colonies which were on the 
other side of the Atlantic, and the Mother Country, 
the name of Edward Coke and those utterances of 
Edward Coke were on the lips of the orators of our 
country as justification for resistance to the author- 
ity of Parliament. Those utterances were of great 
weight in leading the convictions of the people on 
to the point of an open breach. 

Much beyond that, there is a debt which is not 
often adequately recognized, I think, even in our 
own country. That proposition, that an Act of 
Parliament contrary to natural right was of no 
force and effect, became so widespread in the po- 
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litical discussions of our day preceding the separa- 


tion of the Colonies from the Mother Country that 
it became the political fetich of our people. The 


1 


natural rights of the 
sires of a majority were 
onstitutsi 


individual as against the de 

embodied in our Consti 
tutions, and every | of the forty-eight of 
our several States and the Constitution of the United 
States itself inserted those imperishable guarantees 
of personal liberty and of individual right which 
our common ancestors put into Magna Charta and 
which have gone down as the tradition of the prac 
tice and administration of justice in England. In 
our country they have embodied in the Con- 
stitutions, where th are beyond the power of 
legislation, and it becomes the sometimes 
painful but always important and unescapable duty 
of the Courts to declare that Act of Legislation 
infringes upon those sacred personal rights is 


where 


an 
which 
no law. 
We have put in our constitution that the right 
of Habeas Corpus shall not be that the right 
to accumulate and shall not be 
interfered with, and ier guarantees which 
are so familiar to us on 
stitutional rights, I think, can be 


these utterances of Lord Coke, 
Sees 


denied, 
property 
all these otl 
\merican side as con 
traced 


posst Ss 


the 
back to 
which were so 
seriously taken up and adopted and have been fol 
lowed all these years in our own country. It gives 
us, representing the American Bar, great pleasure, 
and an unanticipated pleasure, to come here and in 
their own Inn of Court pay tribute to their associ 
ates of the twentieth century, and acknowledge the 
obligations which we on our side of the Atlantic owe 
to your great fellow Member of this Society. 
The Courts of Law of your country were 
moved from Westminster Hall to the Law Courts 
in 1882. Her late Majesty, Queen Victoria, in open- 
ing those Law Courts, expressed the hope that the 
independence and learning the Judges, supported 
by the integrity and ability of the other members 
of the legal profession, would prove in the future 
the chief security for the 
liberties of her people 
With a slight para- 


re- 


as they had in the past 
rights of her Crown, and the 
That was a noble 

phrase, it is equally pli to the conditions 
which exist on our side of the Atlantic. If we were 
to phrase that same thought we should doubtless 


sentiment 


1e 


say that the independ and learning of the 
Judges supported by the integrity and ability of 
the Bar will prove in the future, as they have done 


in the past, the chief security of the Constitution, 
of the rights of t dual and of the liberties 
of- the people The thought expressed by her late 
Majesty is an honorable thought. It is at once an 
admonition and a declaration of a duty; it is an 


L 
inspiration, it establishes a lofty standard; it states 


a momentous duty. So! as the Bench and Bar 
of our two countries see to it that the liberties of 
the people and the personal securities of the indi 
vidual are preserved, so long it is certain that the 
institutions of Government will be safe. 

We from the American Bar who have come on 
this occasion are ambassadors of goodwill from out 
country. We were lately allies in the great wat 
That association has come to an end, but the influ 


anguage, a common literature, 
and a common kinship, are | 
unthinkable that 
there should ever 
means for the 


ences of a comm 
bound endure. | 

bound to endure tis 
‘tween our two great nations 
rt to other than peaceful 


settlement of whatever disputes may 
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arise. Our 


two nations, each in its own way, 


bound to strive for international « ty 

the general peace of the world. We the | 
both countries have no mean ol 

our part to see that international goodwill spr 
and 2TOWS, and that the peace of tl 


broken. 


Address of the Hon. Mr. Justice Greer at Gray’s 
Inn, Thursday Evening, July 24 


Mr it NI My 


Lorp, LADIES ip G 


I understand there was once h Me 
of Parliament who commenced a spect 
House of Commons somewhat in this 
said: “‘Mr. Speaker, Sir, the subject of debate 
night is the imperial importance of the Straits 
Malacca.” ( Laughter ) \s ki Ire I t t 
I should like to make some obs¢ Ss up 
wrongs of Ireland. (Laughter.) iy that 
by way of « riticism of any of the s] hes to I 
you have listened, but by way of apology for 
which you are about to hear. It seemed to me tl 

‘ , 


it might interest you lawyers of America if 





you something about the ancient customs d 
monies which hedge around our legal instituti 
and the administration of our law 

You have had this evening, and ho | 
previously come here as our guest ive also | 
the experience of one of our ancient ust 
namely, the passing round of the Loving | 
the Toast to “The Pious, Glorious and Immort 
Memory of Good Queen Bess.” For some t 
ever since the death of that great Queen, we | 
drunk that toast on great occasions in t 
notwithstanding the modern investigations int 
character of Queen Elizabeth and the hist 


her reign, 


and as long as this Inn lasts it will be drunl 
similar occasions There is another ceremony 
which you have not taken part, which we have 
Grand Nights and other special occasions. Bef 
we sit down to dinner we sit along the Hall 
the benches with our backs to the t | | 


Cup is passed round, 


I 


the Loving Cup. The origin, I am told, of the « 
tom is far back in the Middle Ages, when it w 
considered unsafe to sit beside a strang | 
some guarantee that he would not quarrel w 
you, and in the course of the e stab yo 
the back. We have not found it necessary to 
through that ceremony with our friends m Am« 
ica. (Laughter.) Even with our limited knowledge 
of them, we knew we were p¢ tly s 1 tl 
peace and harmony would pre t o t tl 
evening 

Not only are our ceremonies unc 
custom, but we ourselves aré ipon anci¢ 
custot Chere is no statute, 1 irliame 
under which we get our p1 eges powers, a! 
under which we perform our duties: there is 
charter from the Crown which gives us those pri 
le ges, So f is we can discover! We exercise ou 
rights because we have exercis« m indre 
ot years ind I trust we will b ‘ t exe! 
them for hundreds of years to cot We have 
our rights the same groundwork that those wl 
live under the Common Law have for the rig! 
given to them by the Common Law. Not only 
these institutions surrounded by lents, but tl 


we continue cordially to drink that toast 


and evervone takes a Sip iro! 
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<en in state, 
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to per- 

wh in proces- 


very 
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are two 
ind a blast 
arrival of 
e Hall they 
such as “D’ye 
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rrive without 
I left behind 
lone we walk 
m the King 
couched in the 
vn Bible, and 
generations. 
by an oath 
and then we 


hese matters, 
importance 
iew, but it 
theit 
1 in high posi 


ve whereby 
respect 


citizens 
f the fact that 
liminished in 


1 at the position 


where there 
the popula 


ppen to live, 


the severity of the 


law provides ior 


lue to the deep 


England for 
istice will be 


hinking that it 


se who have 
the United 
the imperti 
this—to con 
malism in the 


be be ne ficial 


law I want 
thought about 
the course of 
ou look back 


iw you will 


Say some of 
Holmes, have 
you will find 
e customs of 
the customs 
ascertained 


justices, 


as they were called in those days) that the Common 
Law of England has been founded; and right 
through the time of personal monarchy, right 
through the time of constitutional monarchy, and 
right through the democratic Government, there 
has inserted itself, under the guise of the monarchy 
of this country, custom, and custom has prevailed. 
It always has been the democratic element in our 
law, the character of our Government 
may have been, because the real explanation of 
founding the law upon custom is that custom shows 
not in words, but in acts, what the will of the 
people is amongst whom that custom was estab 
lished. I cannot help thinking that that may be 
the secret of the determination of the Americans 
at the end of the eighteenth century when they 
said, “Whatever happens to forms of Government, 
for the protection of our individual rights we will 
retain the Common Law of England.” They have 
taken out of our law that which really is the demo 
cratic element of our law. 

Now, I should like to earn a cheap and an 
reputation for originality by 
thing about the subject of the toast. 
What I want to say is this. I feel myself (and I 
am sure all my brother Benchers and Members of 
this Inn feel) that it has been a great privilege 
to meet representatives of every part of the United 
States of America who are interested in the same 
kind of legal questions that we are interested in; 
and the only regret that I have is this, that there 
have many public and semi-public occa- 
sions of welcome that it has not given us the 
opportunity that we would otherwise have desired 
of getting more intimate knowledge of some of 
you by offering you the hospitality of our own 
homes. This is not the only occasion on which 
you have been visitors. It may be that perhaps 
in my lifetime there will not be such a gathering 
of American lawyers, but I trust that they will 
have had a taste of our society, will have liked 
it, and will take the opportunity privately of com- 
ing to England, when I assure them, for my part, 
that if they will take the trouble to come to my 
room at the Courts I will give them the heartiest 
welcome and put them in the way of acquiring 
any information which they may desire to get about 
the administration of our law. I must thank Mr. 
Gregory for the kind words he has used with re- 
gard to his hosts, and on behalf of the Benchers 
I thank him and all those who have accepted our 
hospitality for the cordial way in which they have 
accepted it, and for the kindness of the audiences 
that have been addressed by those who had the 
opportunity of speaking on behalf of this ancient, 

honorable, and very much loved Association. 

Just before sitting down I want to say this. 
If there is one thing in Gray’s Inn that we pride 
ourselves about more than another it is our hos 
pitality. Because you have given us an opportu- 
nity such as we have never had before of showing 
the extent of our hospitality, we thank you. 

I will not sit down without telling you the 
names of three men who are largely responsible, 
mainly responsible, for the efforts we have made 
for your comfort and enjoyment. One is our Treas- 
urer, to whom the gratitude of the Members of this 
Society is due for the great efforts he has made 
during the time he has been Treasurer to lift the 
Society into greater prominence than it has been 


whatever 


easy Saying 


( Laughter.) 


some 


been so 
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in before, and to improve it in every respect. The 
next is Sir Lewis Coward. He is not here tonight, 
but if he is not worn out he is entitled to be— 
worn out by the efforts he has made on your be- 
half. He is a past master in the arts of hospitality, 
and if there is any credit given to the character 
of the arrangements we have made on your behalf 
it is largely due to Sir Lewis Coward. The other 
name I should like to mention to you is that of 
our Under Treasurer. He rendered, as he 
always has done, magnificent service and whole- 
’ moment of his time 


has 


hearted service, giving every 
and his thought to make everything that has been 
here a success. 

With these words I thank you very much for 
the toast that has been proposed, and for your 
very hearty and kind response 


done 


Address of Lord Phillimore at the Middle Tem- 
ple, Tuesday Evening, July 22 


MASTER TREASURER, BrRoTHER MEMBERS OF THIS 
Inn, Guests AND Frienps,—This is not the first 
time in living memory that this Hall has been 
used, though on a smaller scale, by the Members 
of the Inn and the Bar and Bench of England 
to welcome our American friends from the United 
States. Very nearly, almost to a day, twenty- 


four years ago, on the 27th July, on the occasion 
when a large number of American judges and bar- 
risters, presided over by that veteran, still alive, 
Chief Justice Baldwin of Connecticut, professor, I 
think, at Yale University besides, were making 
their way to England in order to take part in a 
conference of the International Law Association 
at Rouen, they were received in this Hall at a 
banquet at which I had the honor to be present, 
presided over by Lord Chancellor Halsbury, at 
which the principal guest was no less a person 
than Mr. Joseph Choate. The account of that 
evening has been preserved. I have looked through 
the names of those who were present. Naturally 
most of them have joined the majority and have 
become absent friends and members. But 
there are no than ten Benchers of this Inn 
now living who are recorded as having been there 
present, and there are one or two very distinguished 
Americans who I know are in this country, among 


our 


less 


others, Mr. Betts and Mr. Rawle. Both of them 
took part in speeches on that occasion. 
Master Treasurer, I read through those 


speeches, and the result was to produce upon me 
a feeling of despondency and despair. I felt it 
quite impossible that I should reach the high level 
which was attained by Mr. Choate and Lord Hals- 
bury, who surpassed himself upon that occasion. 
What I am going to give to you is something like 
what a much more distinguished person described 
when the Greek poet said that all his great trage- 
dies were but scraps in the banquet of Homer. | 
am giving you two scraps from that banquet. I 
remembered, and I was proud in my memory when 
I found that the printed text confirmed it, how Mr. 
Choate began a speech proposing the toast of “Her 
Majesty the Queen.” He said, “Mr. Treasurer, I 
am not going to make a speech”; perhaps you know 
our rule that nothing should be said except just 
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“The King’”—to do so I understand would bx 
contravene the British Constitution 
I sat next to a New York lawyer I am afraid 


my memory does not trust me with his name, 


when Mr. Betts got up we had been talking al 
the pronunciation of various things. I said to | 
“Now, that is very odd; that man does not s 


to me to have any, what I should call, accent 
all.” He listened and he said, “He is from 
South.” Then he came to the word “years.” 


pronounced it not quite correctly, and he sa 
“That man is from Tennessee. He will 
laughing in five minutes”; and there, in 
record, is the word “years,” and there is 
and many other jokes too, which I am 
to venture to copy tonight, because | am very mi 
afraid of infraction of the law of copyright. 

At that very distinguished gathering alm 
everything that could have been said in those days 
about America (Canada was not 
about the mutual regard of the United States 
Common Law 


set you 
the print 
his j 
not go 


1 


represents 


England for each other, of theit 
their common principles of legal morality and pr 
fessional courtesy and duty, of their common 
and of their interchange of their lighte: 
almost everything that could be said 
much is left t 


erature 
literature 
that occasion was said, and not so 
me were it not for the recent events of later years 
that have brought us more closely together tl 
ever. May I address you in four lines only fron 
one of our later English poets, Alfred Noyes 

You that have gathered together 

The Sons of all races, and welded them into one 


Lifting the torch of your freedom 
That soul to the setting sun. 


Now, it is to you that I speak, to you of Ame 
ica, and you of Canada, whom we welcome back 1 
our old home. You have fought with us and serv 
with us, you like us, mourn for our 
fought in the common cause of freedom and justic« 


and respect for all. They will never be forgotten, 
may be 


dead, who 


whatever the machinery for 
peace hereafter, whether, as I trust, the League 

Nations will yet induce your great country, on sucl 
terms as it seems proper, to enter into its fold, ot 


preserving 


whether it be merely that you share in that court 
of justice of which your great man, Mr. Root, was 
the leading creator, and to whom you have given 
so illustrious a member, Mr. Bassett Moor 


n form and shape 


Whether you will fall into line 
[ know that you all agree with us that the one object 
of that war was that law and right should take the 
place of force and might. 

Now, my Canadian friends, children who hav 
married and settled away from their own home 
children who, though earning their living, indé 
pendent to come and go, have yet stuck to the o 
home circle. What shall I say to you? When | 
think of “Our Lady of the Snows,” of the City of 
Quebec, of the magnificent bluff of 
Niagara (and in my humble judgment what is call 
the American Falls is only a sideshow); when 
that I have been through the Rockies o1 
wonderful Canadian Pacific Railway, and 


14 


Quebec, ol 


recall 
that 


have crossed the lakes on your steamers, | 
in admiration at the way in which 
to the west, in the States and in Canada, has cor 
quered nature and brought her into subjection for 
the food and the health of man 


I should think the 











Mor! 


achieved in Can- 
y judgment, has yet her spurs 
ou all, whom tonight I regard, 
[ ns to the holy soil, and to the 
ine of law, we of the homeland who have our 
eat opportuniti¢ resent with us, to whom much 
given and of mm in consequence much is re- 
ired, we, in the la iage of the old days drink 
you in the loving cup and bid you a hearty 
elcome 


reatest triump! f all have been 


1; Australia 


Address of Hon. Chester I. Long at the Middle 
Temple, Tuesday Evening, July 24. 


\MIEMBERS TEMPLI THE 
ERICAN AD YADIAN Bar Assor This 
the first meeting of the lawyers of the English 

peaking countri We of the United States are 
with the warmth of your 
deeply grateful and 


We have 


Mippit AND OI 


IATIONS: 


harmed and gratified 
velcome re all most 
vill long I your greeting to us. 
uch in common with you. 
But | to speak about what Middle 
emple has America. By “America” I 
ean the United tates We usually refer to our- 
that word is used; but Middle 
lemple has t only influenced our country, but 
untries to the north and south of 
is as well e signers of the Declaration of In- 
Middle Temple. Five of 
Constitution of the United 
Oth Inns of Court also 
s, but Middle Temple 
he number. 
learned here they wrote into 
nts there. But the influence of 
your Blackstone on our lawyers surpassed that 
ff any other ber of Middle Temple. It is in- 
deed a pleasure tor us to see the room where he 
Edmund Burke in the early 
lays of the Revolution, said there many 
pies of Blackstone’s Commentaries sold in Amer- 
in Englar [his shows his great influence 
period of our country For a lor 
time it was the first book to be placed in the hands 
f the studet f law I began reading Blackstone 
under the supervision of an elder brother, when | 
ld, and while I did not master its 
harmed with its style and lan- 
present to you the 
express to you 


lves alone 
through us t 


lependence wet from 
the who made the 
ates wert 
signers document 

d these 


What 


lose LTes 


vrote his oTea rk 
l were as 


1 as 
in the formative 
j 


was fifteen ye 


principles, | 


ryuage. lomorrow we will 
Blackstone Memorial 


which will 
his great work. 
mstitution guarantees the same 
ured in Magna Charta and 
You struggled for 

centuries for an Independent Judiciary. You began 
t in Magna Charta and never quit until you got 
Judiciary that is not controlled by the King. 
We adopted principle but carried it further 
nd made our Judiciary independent of both the 
gislative Departments. With us 
the Judiciary n declare that an act of Congress 
the law of st is in conflict with the Consti- 
tution and is therefore void. Your courts do not 
Xercis¢ like 


So much f the past. What 


our appreciation of 

Our writte 
rights whicl use 
g 


ither concessions that fo 


1 


owed 


Executive at 


1 


of the future? A 

lity that cannot be put aside, rests on the 
lawyers. The future peace of the 
ir keeping. After every war, th 
warring nations have gathered 


re sponsibi 
English spe 
world is in 


lawyers of tl 
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around the Peace Table, and made the Treaty that 
stopped the destruction of life and property. In 
the future, why not have the meeting before, in- 
stead of after the conflict? Lawyers know how to 
settle controversies between persons by conference 
and conciliation. Why not extend the field of such 
operations to nations? Since the World War, we 
have made a beginning along this line. The Wash- 
ington Conference on the Limitation of Armaments, 
under the leadership of your Lord Balfour and our 
Secretary Hughes, was a step in this direction. It 
should be the first step and not the last. And if 
fails, as we have known it to do in 
private disputes, then there should be a Court for 
Nations where their disputes can be submitted and 
settled by judicial proceedings. 

The English speaking lawyers should mutually 
pledge to each other their best efforts to obtain 
the settlement of disputes between nations in this 
way. If they do this, they will promote the wel- 
fare of the people of all the nations and secure 
peace for themselves and their posterity. 

It is a far cry from the time when disputes be- 
tween persons involving life or property were set- 
tled by force, and 1608 when James I gave you a 
charter for this property. It is much longer from 
1608 until today, if the time is measured by the 
progress made in the development of the Common 
Law and the increase of the efficiency of Courts. 

If such progress has been made in the settle- 
ment of disputes between persons, what cannot be 
done in the settlement of disputes between nations? 
War and its results have been disappointing. The 
public is now looking to the English speaking law- 
yers to devise a plan that will do for nations what 
they have done for persons. Let them be ready 
and worthy of the confidence that will be reposed 
in them. 

The prophecy was made centuries ago before 
there were any Inns of the Court or English speak- 
ing lawyers that “They shall beat their swords into 
plowshares and their spears into pruning hooks; 
nation shall not lift up sword against nation, neither 
shall they learn war any more.” Is this only a 
dream? If so, let us hope that it will be a dream 
come true. 


conference 


Address of Lord Chancellor Haldane at Lincoln’s 
Inn, Tuesday Evening, July 22 


Mr. Treasurer, Lapres AND GENTLEMEN: I rise 
to ask your leave to propose a Toast, the Toast of 
“Our Guests, the American Bar Association.” I 
admit, Mr, Treasurer, to a certain tremor in rising 
to propose this Toast. You may not know, but I 
know, that I am a member of the American Bar 
Association—a_ full-blown member, too; I receive 
their Magazine—and I read it. Well, Ladies and 
Gentlemen, you will marvel how this came about. 
I will tell you very briefly. In the year 1913 our 
very hospitable colleagues on the other side of the 
\tlantic determined that they would do something 
unusual; it was very near the Centenary of the 
Treaty of Ghent, when peace was made with the 
United States over Canada, and the Bar Associa- 
tion of the United States determined to hold its 
Annual Meeting in Montreal; they met for the oc- 
casion, and then the difficulty was: If they went 
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to Montreal. whom were they to have as a sort of 
third State between them and the Canadians? 

It occurred to them, af reflection, to send 
for the Lord Chancellor of Well, my col 
leagues of the Cabinet (I am now divulging 
any secret), when it was put to them, made a fuss 
about it; the Great Seal cannot be deserted, and, 
above all, it cannot be taken out of this Kingdom 
My predecessor, Cardinal Wolseley, was impeached 
for having done that; 10ot died oppor 
tunely, he might have They decided, 
however, to let me go ‘reat Seal 
placed in the custody f \rchbishop of Canter 
bury and one or two otl resp le persons, and 
I know that my d retaries and staff en 
tered into a solemn cov it under no circum 
stances would they allow 1 ommissioners put 
the Great Seal to parchment ‘ell, I went; and | 
had such a reception as few peo} ever had; and it 
was in the course of those p1 ings that I was 
made, not only a member of the American Bar As 
sociation, but also a Sergeant of the American As 
sociation of Sergeants whether there are 
many of my colleagues | o can aspire to the 
dignity of a Sergeant today ver. so it 

We went to Montreal, and there the welc 
was a magnificent on 
under the presidency st genial and capa 
ble man, the late ¢ Edward 
White, now no more id on the 
present successor, m d { 1¢ for I 
may call him so—Cl Stic aft. I 
Choate by me, and others, 1ames I am afraid 
it would take too long a time i will 
only say there were 324 Judg: 
they seemed as plentiful as the sands of the sea 
I shall never forget the Thea Montreal, not 
shall I forget the magnificent welcome; the drawing 

nd the impression of 


was 


] 
ceed 


é 
] 
vesterday 


Douglas 
platform his 
think |] 
had Mr 


audience 


together of the two nations, and 
energy which I received at every turn 

Well do I recall ck from Montreal in 
an express train, in a special observation saloon of 
the train, with the late Chief Justice of the United 
States. When we got to ratoga rin 
ing would please the cri 
out on the track and be 
we were being photograph 


coming b 


gs, noth 
should get 
And while 
express went off! 
Now, I was under te ny colleagues in the 
Cabinet to spend week-end in the New 
World. I was to arrive, which I did, on the poor 
old “Lusitania” on the Frid: yht, and I was to 
leave by the “Lusitania” on tl uesday night; and 
I was on my the blan 
dishments of the ph the express went 
away. But that efficient nation, 
through their railway agent, said to me: “Don’t 
worry about that; in this coun 
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in sight, and the expré ‘ame back and took the 
Chief Justice and mys I do not think we 
could have done tl i! Island; but it was 
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states, . 
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We meet here with Inns of Court; and we 
told that their beginnings are to be seen in the twi- 
light of remote centuries; they warrant, 
either parliamentary or royal. They are not corpora- 
voluntary associations, self-constituted 
and self-perpetuating, and yet having the exclusive 
ight to to the Bar, and remove them 
from the Bar when it is proved that they have been 
improperly called. Well, it is not so with us. Nobody 
calls us to the Bar except ourselves. We make the 
call whenever we feel the inspiration and have the 
ambition. All that we need to to make our 
application to the Court, and if we can pass an exam- 
ination with respect to the qualifications imposed by 
the Legislature, if the Court finds that we have got 
the legislative capacity to be a lawyer, we are admitted 
to the Bar. The legislative requirements have not 
always been stringent. In one of the States of the 
Union today, the requirement is that he shall be a 
voter of the State and shall be of good moral char- 
acter, and those things being established, or presumed 
in his favor, he is admitted to practise in all the Courts 
of the State. In my State of Missouri, before the 
Territory was admitted to the Union, they enacted a 
law that any man might be admitted to the Bar of the 
lerritory (and that continued for some years during 
the history of the State) if he was already a licensed 
lawyer of another State, or if he brought a certificate 
to the effect that he was a man of honest demeanor, 
and satisfied the Judge that he had other qualifications 
Che interesting thing about that Statute is 
this: that the terms “honest demeanor” and “licensed 
lawyer” are not used antithetically, but are moral 
equivalents. 

You protect the integrity and independence of 
Judges here by a rule appointing to a tenure that en- 
dures for life or for good behavior. Our Federal 
Judiciary stands upon the same footing, but not our 
State Judiciary. Three of the forty-eight States pro 
vide for a life tenure; forty of the forty-eight provide 
for an elected judiciary. We have, for example, in 
the State of Missouri, seven Supreme Judges, nine 
Judges of Appellate Tribunals, sixty-seven Judges of 
Courts of original and general jurisdiction, 115 Pro- 
bate Courts, and from 2,500 to 3,000 or something 
in that neighborhood, minor officials, and they are all 
elected. But, as a critic said of Wagner’s music, it is 
not as bad as it sounds. In the early days of the 
pioneer States the requirements with regard to admis- 
sion to the Bar were necessarily slack. People were 
fighting for existence; they were struggling to over- 
come the wilderness, and schools were not at hand, 
and their facilities for acquiring education were very 
limited. But, notwithstanding that, there were men 
that rose to the heights, because they made the most 
of the opportunities that they had, and the facilities 
at their command; and the man that does that will 
surpass in life the man of great opportunities, and 
better facilities who does not make the most of them 
That is the explanation of men like Abraham Lincoln 
He was not a very good lawyer, but by the intensive 
study of a few English Classics he attained the purest, 
clearest, strongest Saxon style in our political litera- 
ture. 

We have much, undoubtedly, to learn from each 
other. We are impressed when we come here with 
the expedition of business in your Courts, and the 


are 
have no 
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are 
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certainty of the punishment of crime. We do not 
approximate to you in those respects. I read in a 
pamphlet by an English lawyer that at the present 
time in the Courts of England no honest litigant of 
ordinary sagacity is in danger of losing his case from 
a mere technicality, or of being defeated by reason 
of a mistaken step or an accidental slip. I am sorry 
to say that we cannot with truth repeat that for our 
selves. But we are striving in that direction, and we 
are encouraged by the example of your achievement 
Of course, in a meeting like this, such as we are having, 
while its beginning may be with lawyers, its ending 
should not be entirely for them. It should be of some 
service to humanity; and where the law fails us, we 
may hope for aid from the common language and lit 
erature that is ours—that tends always to unity. Lan- 
guage and literature carry the same message wherever 


N 1892, the famous Chicago Lake Front case came 

before the Supreme Court of the United States 
The Legislature of Illinois in 1869 had con- 
veyed the fee of a great area of submerged lands 
in the harbor of Chicago to the Illinois Central, in 
perpetuity. In 1873 the act was repealed and the 
question was as to the validity of the repeal. The 
case was decided by four judges to three. The 
three maintained that the law of 1869 was a con 
tract, irrepealable under the Dartmouth College 
decision. Able political thinkers, they said, had 
impugned the doctrine of the case, but even the 
majority opinion did not indicate any intention on 
the part of the court to depart from the doctrine. 
The majority of the court upheld the act of 1873, 
upon the ground that the State cannot make an 
irrepealable contract by conveying lands which it 
holds in trust for the public, as submerged lands 
are held, declining to apply the principles of the 
college case because the subject-matter was beyond 
the power of the legislature. The whole people are 
interested in navigable waters and the lands under 
them, and the State holds the title in trust and can 
no more abdicate its trust than it can abdicate the 
police power. 

The depth of the difficulty we have here come 
upon is incalculable. What property or power has 
the State which it does not have in trust for the pub- 
lic? What businesses are “affected with a public inter- 
est?” Say, rather, what businesses are not “affected 
with a public interest?” John Stuart Mill insisted on 
liberty—the right of every person to do as he thinks 
best, without legal, or even social, compulsion to 
prevent him, except where his actions affect the 
interests of others. But John Morley, in a sym 
pathetic and admiring review of the work of his 
friend and teacher, points out that Mill’s essay is 
defective in not sufficiently laboring the social dif 
ficulty ; how is it possible for a man to do as he 

*Continuation from September, 1924, issue of the Journat 
paper read before the Chicago Literary Club at a recent meeting 
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they go, and wherever they may be read. Shakesp« 
and Dickens are the same in the United States 
in England. Someone said that he once heard a 
wise man say, if he could write the ballad 
he did not care who wrote its laws. The ballad ma 
of the world is a Scottish peasant; the ballad of R 
ert Burns, “A man’s a man for a’ that,” is the A: 
ican Declaration of Independence set to song. In 
the diplomacy of the modern world with the spirit 
Robert Burns, and we may join in his invocation: 


S Of a nat 


Then let us pray that come it may 
(As come it will for a’ that) 
That Sense and Worth o’er a’ the earth 
SI all bear the gree, an’ a’ that 
For a’ that, an’ a’ that, 
It’s comin’ yet for a’ that, 
That Man to Man, the world o’e1 
Shall brothers be for a’ that 
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pleases without affecting the rights and interests 
of others? 

[ am conscious of having here come perilou 
near to the edge of the socialist abyss. Being n 
self an incorrigible individualist, and having 
time this evening for further exploration in this 
region, | content myself with putting up a danger 

> 1 
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tar as business corporations are concerned. But : 
charitable foundation is a gift to the public; it is 
therefore, far more the public’s affair than, say, 
even a railr 


manufacturing 
From charitable foundations we yet have to shake 


corporation or 


off the dead hand Brown University, as late as 
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tions may not apply \ charitable foundation may 
be created by will or it may be created by gift in 
the lifetime of the donor, and in either case m 
never be incorporated at all, advantage being 
stead taken of that “most distinctive achieveme! 
of English lawyers’—the trust. Here the dead 
hand may reign supreme, as long, said John Stuart 
Mill, as time or the British nation shall endure; as 
long, we must say, as the Dartmouth College decisio 
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iduals. I statement that some charit- 
ble gifts ar bad and all charitable gifts 
re partly bad. No human being has enough wis- 
om to make a good charitable gift ; above 
ll, if it is t not today, but a hun- 
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nental principles of a demo- 
That is the root-objec- 
charitable foundation, 
bread and sixpences. 
law that if a 
nan will not work, neither shall he eat. The high- 
st form of charitable gift is represented by the 
athedral, which all may enjoy, but which is inca- 
able of being appropriated and consumed by 
individuals from to the 
athedral or the y, but perhaps the step is 
be taken. 
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writer on the Poor Law 
speaks of responsibility of the indi- 
idual” as ti " sary foundation of all 
vasion of this principle,” he 
many plausible advantages, 
moralizing influence. If this 
man’s responsibility for his 
hy is it untrue with regard to 
ivantages of civilization? Has 
been answered?” 
attacked one feature 
r charity is impres- 
ve: Ignatius | lam Smith, Turgot, 
Stuart Mil Mill finally began to fear that 
State wet take complete and exclusive 
ontrol of charita undations, everything would 
e melted down and run into one mould; he there- 
fore relaxed the strictness of his views and would per- 
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mit private schemes, for a limited time, on the chance 
of their showing variety and originality—experi 
mentation, competition with the State scheme, free- 
dom in general, being things good in themselves and 
balancing some of the evils of endowments. The 
best things said in favor of gifts to the public have 
been Greek; a Greek who wished to be rich put it 
on this ground: It is, he said, a pleasant thing to 
be able to honor the gods in the grand style, to help 
a friend in need, and “so far as lies in my power, 
not to leave my city unadorned with anything 
wealth can supply.” The socialists, of course, think 
that all these magnificent gifts are simply tribute 
levied on a subject race by their conquerors and 
used for the glory of the conquerors. What is 
asked is justice, not charity. In the terrible revo 
lutionary lines of Blake, 
They compel the poor to live upon a crust of bread 
by soft mild arts. 
They reduce the Man to want, then give with pomp 
and ceremony, 


This theory leaves no place for gratitude on 
the part of the recipients; they take as of right. 

Let us not go the socialist length, either here 
or elsewhere, but can we not find a suggestion for 
a more inspiring program in Brougham’s great 
speech on law reform? 

It was the boast of Augustus that he found Rome of 
brick and left it of marble; but how much nobler will be 
the sovereign’s boast when he shall have it to say that 
he found law dear and left it cheap; found it a sealed 
book, left it a living letter; found it the patrimony of the 
rich, left it the inheritance of the poor; found it the two- 
edged sword of craft and oppression, left it the staff of 
honesty and the shield of innocence. 

The Greek ideal is yet finer; its beauty and 

glory beyond the reach of mortal men: 

There (in the poet’s city)—there abides the spirit of 
law, and her sister, Justice, sure foundation of cities, and 
Peace, one at heart with them, stewards of wealth for 
men, golden daughters of Themis of good counsel. 


§ 

We have lately seen a serious, but only partly 
successful, attempt to reconcile the public interest 
with the rich man’s gift. 

In 1910 application was made to Congress for 
a charter for the Rockefeller Foundation, with lit- 
erally a world-wide scope and with objects as broad 
as the police power, ending with “the promotion of 
any and all of the elements of human progress.” 
Three suggestions were made from the outside; 
first, that the government should have a voice in 
the selection of incorporators and trustees; to this 
there was made a cryptic reply referring to “the 
influences of dead Congresses” as subject to the 
same objections as “the influences of dead donors” 
second, that it should be stipulated that the whole 
income should be spent and not indefinitely accu- 
mulated through compound interest; third, that 
within a specified time, say one hundred years, any 
given endowment shou'd be entirely expended, both 
principal and interest. 

All three suggestions were rejected; that they 
were made at all is significant. The charter as 
granted has two important safeguards—all the real 
estate of the Foundation is taxable and all its per- 
sonal property outside the District of Columbia— 
and the final clause provides “that this charter shall 
be subject to alteration, amendment or repeal at the 
pleasure of the Congress of the United States”—a 
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and Lincoln and Sumner said they could not accept 
the decision as binding on them. It was reversed 
by the Civil War. Today there is agitation against 
the court I greatly distrust the leaders of this 
agitation, and their motives. But I wish that 
the defense of the Supreme Court were put on higher 
ground than is commonly taken. What is vaguely 
in the minds of the defenders of the court is dis 
trust of popular majorities—a feeling that the people 
do not know what is good for them and should be 
informed authoritatively—and by whom but “the 
rich, the wise and the good?’—whose decision in 
turn should be backed up by the great authority of 
the courts. In my judgment it would be unwise 
to stake the future of the Supreme Court on an 
issue defined in that way, or on an issue such as 
was raised between President Roosevelt and the 
New York Sun in 1911. In a speech at Denver 
Roosevelt deprecated constitutional constructions 
by the Supreme Court of the United States, “in 
direct contradiction (as he put it) to the spirit and 
needs of the times.” For this doctrine the New 
York Sun rebuked him editorially, saying: 

The spirit and needs of the times have nothing what- 
ever to do with the judgments of the courts. When such 
standards of decisions are adopted by our judicial trib- 
unals, constitutional government will have come to an 
end. 

The Sun might have been right in its position, 
but it forgot about the dead hand. Clauses like the 
fourteenth amendment, says Roscoe Pound, dean 
of the Harvard Law School, “seek to impose the 
political or economic views of one time upon all 
times to come.” But such clauses (I am no longer 
quoting Dean Pound) are interpreted and strength 
ened by supreme courts, which, it is said, are 
manned by judges of a conservative turn of mind, 
older men, men who are not in close touch with the 
people, men who are inclined to be set in their 
views; honest, said Roosevelt magnanimously, but 
here he characterized the supreme courts by a 
phrase that had currency for a while. 

Justice Holmes of the Supreme Court of the 
United States put it less offensively in 1897, when 
he was a judge of the Massachusetts Supreme 
Court: “I think,” he said, “that something similar 
has led people who no longer hope to control the 
legislatures to look to the courts as expounders of 
the constitutions and that in some courts new prin- 
ciples have been discovered outside the bodies of 
those instruments which may be generalized into 
acceptance of the economic doctrines which pre 
vailed about fifty years ago, and a wholesale pro 
hibition of what a tribunal of lawyers does not 
think about right.” 

§ 


After Christian and Faithful arrived in the city 
of Vanity, where the famous fair ran all the year 
round, they talked too freely, and before long found 
themselves under arrest. It may be interesting to 
read the indictment against them; the crime with 
which the two pilgrims were charged was this: 

“That they were enemies to, and disturbers of 
the trade; that they had made commotions and divi 
sions in the town and had won a party to their own 
most dangerous opinions, in contempt of the law 
of their prince.” 

The drawing of that kind of indictment is 
by no means a lost art. But I may be allowed, 
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perhaps, to state the conclusion which my reading 
(mostly in conservative books and magazines) has 
led me to draw, which is that the doctrine of the 
power of the Supreme Court to annul acts of Con- 
gress and the doctrine of the s¢ paration of powers 
the three departments to be coordinate and equal 
cannot both stand. If the Supreme Court has that 
power, it is what it has been called, the “master of 
the Constitution”; but in that event, let me ask, 
would the people in assenting to the creation of a 
“master of the Constitution,’—would the people agree 
that it should be made up as the Supreme Court is 
made up? I mean a body composed of nine law 
yers, mostly well beyond middle age, appointed for 
life, by the President, by and with the advice and 
consent of the Senate. The observation of one man 
is of little value, but it is a question in my mind 
whether a single item in that formula would be 
acceptable to the people in creating a “master of 
the constitution,” supreme over legislature and ex 
ecutive. If this be treason, make the most of it 

But if we take the other view and say that the 
equality of the three departments of government is 
a fundamental American principle, not to be given 
up, then the Supreme Court must not set up national 
policies, for that is for the legislature, coming fresh 
from the people, its strength renewed (like that of 
the Greek giant) every time it comes in contact 
with the earth. You who are rich, wise and good, 
defend, then, the Dartmouth College decision it 
you can. 


mm 


And for my apologia for this paper, the pro 
found modification of the doctrine of the Dartmouth 
College case, in the Charles River Bridge case, was 
resisted by Story and those who thought like him 
Yet all now say the change was necessary and 
salutary. How was the change brought about, 
against the views of a great judge like Story? By 
social pressure—‘social” in the wide sense; by a 
deep-flowing, irresistible current of public opinion. 
But if it was well to criticize the Dartmouth Col- 
lege decision in the eighteen thirties, can it be 
wrong to speak boldly about it today, when in that 
half of the decision which still stands men are now 
for the first time beginning to see the outlines of 
the dead hand? Yet criticism is almost idle, for 
the decision has been sustained and rendered canon 
ical by the great name of John Marshall. 


Legal difficulties move slowly westward, with 


civilization and empiré Massachusetts adopted a 
reserved-power law in 1831, New York in 1853, 
Illinois in 1870. A heartless exercise, by an Eng 
lishman named Thellusson, of the power of a testa- 
tor to tie up principal and income for a long time 
and disappoint all living heirs, led to the passage 
of the so-called “Thellusson Act” in 1800. You will 
find the name still commemorated, if you look in 
the index to the Illinois Statute Book, under the 
title, “Thellusson Act,” but our law was only passed 
in 1907. Such things are among the diseases of 
We do not 
yet realize, as they are compelled to realize every 
day in England, how heavy the dead hand can lie. 


older, more established communities. 


8 
I have sometimes fancied that I could see thre 


stages in the development of belief in the sacro 


sanctity of the arrangements made by founders of 











charities. For a long time universities, hospita 
and all other charities were founded and admini 
tered almost exclusively by the Church, and it w: 


sacrilege to attempt to apply again to secular us 
anything that had been once devoted to the servi 
of God. In time this principle tended to merge 
the theory of the pious founder, which inculcate 
the duty of grateful and reverent respect for | 
memory; any disregard of his wishes, even in tl 
slightest particular, would be almost impious. T! 
third and last stage is the holding that the / 


rights of the founder are violated by any chang 
in his arrangements. Curiously, all three theori 
may be distinguished in the protest of the 
Cardinal Mercier, in 1917, against the proposal 

the Germans to seize the church bells of the cou 
try with the purpose of melting them down 
military uses—a project which I believe was 

abandoned. 

It has been suggested (in England) that tl 
doctrine, however reconcilable or not reconcilab! 
with theory, was once a necessity, a tough she 
which protected the kernel till the institution wa 
fully developed and could protect itself. In Eng 
land Parliament is supreme and may change, if 
will, the arrangements of founders. How difficult 


it is to get Parliament to act we have seen. But 
here “the difficulty is insuperable.” A _ constitu 
tional decision of the Supreme Court of the Unite 
States may be a steel jacket. Sixty years after Joh 
Marshall decided the Dartmouth College case th: 
Supreme Court said that the doctrines of the cas: 


“have become so embedded in the jurisprudence « 
the United States as to make them to all intent 
and purposes a part of the Constitution itself.” Th 
metaphor of the steel jacket is too weak; I shoul 
call up instead from the “Arabian Nights” th 
image of that leaden vessel brought up from the 
depths of the sea in the fisherman’s net, wherei: 
a spirit was imprisoned forever, under a seal bear 
ing the dreadful name of Suleyman the son of Da’i 


8 


Blackstone was lost in admiring wonder whet 
he contemplated the perfection of the British Cor 
’ ’ 


stitution. Its power to change when change w 
necessary seemed to give proof of its strength and 
living force \ll the changes made in the past he 


thought good. But there must be no more. Ha 
life then departed from the constitution? <A biol 
gist friend tells me that if an organism is suc 
to offer no resistance to its environment it 
He also tells me that if an organism is too rigid t 
adapt itself to its environment it likewise perishes 


_ 
f 
f 


only by ever changing (in the striking paradox 

Newman), only by ever changing can an institution 
remain ever the same. The curse of the dead hand 
is that it is the foe of all adaptation to environment 
as though the trees this year were compelled to put 
forth their leaves in December, because it had bee: 
so ordained ages ago when the seasons as we knov 
them were perhaps inverted. Men cannot live 
mechanical rule. We must resolve to be governe: 
instead by living principles. Let us have confidenc« 
in that generation that now is, strengthened ever 
by the “frequent recurrence to the fundamenta 
principles of civil government” which we are told 
“is absolutely necessary to preserve the blessings of 
liberty.” 
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Taxation—National Banks 


A state may shares in a national bank, basing 
the assessment on the aggregate of capital, surplus and 
undivided earnings without deducting investments in tax- 
free securities; and it may do so although in taxing the 


capital of private bankers such deduction is made. 


Des Moines Nat 
v. Ops. 71, Sup. Ct. Rep. 23 
In this case the Supreme Court affirmed judgment 
tered against a national bank which sought to secure 
reduction in a tax assessment on the shares of its 
ital stock Phe was imposed under Iowa 
tutes which the ba contended were construed so 
to violate Section 5219, Revised Statutes, governing 
ite taxation of national banks. These Iowa statutes 
posed a tax upon the real property of the bank, and 
n taxed the shares the stockholders. The argu- 
ents urged by the bank and the Court 
ere first, that the statutes in commanded 
assessment of the property of the bank, rather than 
the shares, in direct violation of Section 5219; sec- 
1, that by measuring the value of the shares by the 
lue of the bank’s property, including tax-exempt se- 
rities and stock in federal reserve banks, the statutes 
effect taxed ecurities; and third, that the 
ires of the national bank were therefore taxed at a 
sher rate 
Mr. Justice Van De 
the Court. After 
its state 


tax 


| Bank Vv. Faw weather et al, 


rejected by 


substance 


| 
suct 


1 


vanter delivered the opinion 
Section, 5219, which 
national banks chiefly to a tax 
requires 


examining 
taxation 
real property, and whi 
xed to the sharehold ind at a rate not higher than 
er taxable money¢ pital employed in competition 
th such banks, he considered the Iowa statutes and 
cted the contention that they in effect directed an 
ssessment of the property rather than of the shares 
ause the capital, lus and undivided earnings of 
bank were made th of the value of the 
or because bank was primarily required 
pay the tax on the shares. He then said: 
The next contentior 
es of the United St 


ge laws of the United 


based I 


led 


the shares to be 


measure 


ires, 


statute subjects securi- 
; taxation exemp- 
States in that it requires that the 
aggregate of the capital, sur- 
ngs without deduction or 
unt f the investment in such securities 
are the property of the 
porate assets, which are the 
roperty of the bank. It is quite true that the States may 
t tax such equally true that they may 
ix the shares in a corporation to their owners, the s‘tock- 
olders, although th assets consist largely of 
ich securities, and tl shares it is not 
ecessary to deduct what is in the securities. 
between the cor- 


he difference turns 
rate belonging to the 


the 


contrary to 


sessment be 
lus and undivi 
llowance on 
confuses 
ckholders with 
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any 
act 
the share which 


+} 
securities, but 


rate 
assessing the 
vested in 
distinction 


assets and the shares—the om 


Tax—Procedure, Etc. 


B. ToLMAN 


corporation 
stockholders. 

\ careful consideration of authorities showed that 
the Court had never overturned the ruling laid down 
in Von Allen v. The Assessors, 3 Wall. 573, wherein 
it had been said, in part: 

“The interest of the shareholder entitles him to par- 
ticipate in the net profits earned by the bank in the em- 
ployment of its capital, during the existence of its charter, 
in proportion to the number of his shares; and, upon its 
dissolution or termination, to his proportion of the prop- 
erty that may remain of the corporation after the pay- 
ment of its debts. This is a distinct independent inter- 
est or property, held by the shareholder, like any other 
property that may belong to him. Now, it is this interest 
which the act of Congress has left subject to taxation 
by the States, under the limitations prescribed, as will be 
seen by referring to it.” 

Finally, in disposing of the contention that the 
state statutes subjected shares in a national bank to a 
higher rate of taxation than was laid on moneyed 
capital of individuals because in taxing capital em- 
ployed in private banking, investments in tax-exempt 
securities were deducted, the learned Justice said: 

National bank shares are taxable—made so by con- 
gressional assent. That much or little of the bank’s 
assets consists of tax-exempt securities of the United 
States does not affect the taxability of the shares—they 
being distinct from the corporate assets. The State taxes 
such shares without regard to the exempt government 
securities held by the bank. The capital of private bank- 
ers is taxable, save the part invested in exempt govern- 
ment securities. The State taxes all of that capital save 
the exempt securities. They are exempt because the 
United States makes them so, and the State merely re- 
spects the exemption. 


The case was argued by Mr. J. G. Gamble for the 
bank and by Messrs. Ben J. Gibson and John J. Hal- 
loran for the State authorities. 


as an artificial entity and the other to the 


Taxation—Massachusetts Trusts 


Massachusetts trusts are not subject to excise taxes im- 
posed by the Revenue Act of 1916 upon associations “or- 
ganized under the laws of the United States,” but are 
subject to such taxes levied by the Act of 1918 upon asso- 
ciations “created or organized in the United States.” 


Hecht v. Malley, Adv. Ops. 510, Sup. Ct. Rep. 462. 

The trustees of three Massachusetts trusts brought 
suits to recover amounts of excise taxes which were 
imposed by the federal authorities under the Revenue 
Acts of 1916 and 1918. The trustees contended that 
unincorporated trust associations such as these were 
not subject to the taxes in question. They were suc- 
cessful in the District Court, but judgments in their 
favor were reversed by the Circuit Court of Appeals 
for the First Circuit. On certiorari, the Supreme 
Court held that the trustees were not liable under the 
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earlier act, but were liable under 1 ater, and accord 1 in th isiness is 

ingly affirmed the judgments in part and reversed thet erty owned by the association and us 

in part. Che case was argued by Mr | dw 
Mr. Justice Sanford delivered the opinion of the men and Harrison M. Davis for th 

Court. After reviewing the general law on Massa Special Assistant to the Attorney 

chusetts trusts and the organization of these particulat 1ei Pu I al authorities 

trusts, he considered decisions of the Supreme Court ; 

which had held that Massachusetts trusts were mn 

liable to excise taxes imposed by the Act of 1909. He ; 

then pointed out that the words of the 1916 Act wer Purely incidental trading carried on by a charitable 

2 ee f the 1909 Act. im poration not for purposes of financial gain does not 


Taxation—Charitable Corporations 


almost exactly t 


the corporation from out the benefit of an excepting cl 
in a corporation tax law, applying to corporations oper 
exclusively for charitable purposes. 


posing excise taxes upon “eve poration, 
stock company or association now 

after organized under the | the United 
or any State or Territ 


earlier decision, been con ied to appl S 3, Su t. Rep. 204 


words had, in tl Trinidad \ 1grada Orden d 


porations and associat nized o1 ri laintiff was a corporatio1 
quality or benefit fron , and th arned — sentativ f an old religious o 
Justice followed thi ision and similarly o1 | a c religi s nd benevolent 
the words in tl | Che 
But the 1918 
rations, associations 
United States,” and paid, nil t 
learned Justice said 1 I “organized 
The terms tl Act t mar t 1 t relig10u haritabl r scientific 
contrast with tl \ 1 
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defined word 
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omitted; and 
broadly, to ev 
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He rejected 
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citing the Corona 
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We think 
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herein involv 
under which 
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\ large 
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not to be an “‘ass 
Tax Act under sp 
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to‘ the tax in question ‘aul he tax was meast 
upon the fair averas ilu f the capital stock 
this association issued cert ites with no p 
and therefore had n Caf | ock,.”” Che 
Justice said: 
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porate chartet the amount l or to | Ne in the le case was argued by Messrs 
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corporation 


the in 
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carry out th 

We think tl n the ( f 191 n which the tax The United States may tax the income from property) 
upon an association is based upon tl ve value of its which is situated outside the country, of a citizen domiciled 
“capital stock,” including surplus and un ronts abroad. 
these words are 1 e ¢ ! t nical anit u , “-— sein 

: : : ( b it Ops. & 
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Taxation—Federal Income Tax, Proceeds of 


Insurance 


The proceeds of a corporation’s life insurance policy upon 
the life of one of its officers are not income subject to the 


Federal Income Tax 


ome derived f1 
b) excepts trot 
insurance p 

individual 
sured = r) 
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The 
‘eption not 
olicies paid t 
nder this ruling 
pay income 
policies which 
president, an off 
The company sued t 
succeeded in the ¢ 
Supreme Court 
The Cure 
Court. He said 
We think tl 


the proceeds of life 


f 1918 declares 
shall be the 
Section 213 
individuals. Paragraph 
i including “‘in- 
er.’ Paragraph 
oceeds of life 
of the insured 
of the in- 
mstrued this ex 
proceeds of insurance 
was a corporation 


rporations 


‘tion 213 


irtment c 


iry whicl 


lardware Company was forced 


insurance 
iken life of its 
great value to the company 
recover the amount paid, and 
f Claims. Upon appeal to the 


life 


out on the 


he proceeds of 
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nt was affirmed 


14 
ae ivered 


the opinion of the 


Department erred in assuming 
Sections 2 and 213 to dis- 
corporate 


insurance 


. ; 
ua beneficiaries 


and 


policies as within gross income. When Congress 
came to deal with the gross income of corporations, it 
made use of Section 213 by reference and grafted it on 
to 233. It is reasonable that the purpose of Section 213 
to exclude entirely the proceeds of life insurance policies 
from taxation in the case of individuals should be given 
the same effect in adapting its applicatior to corporations, 
and that such proceeds should be so excluded whether by 
the direction of the insured they were to go to specially 
named beneficiaries or were to inure to the estate of the 
insured. 
After citing cases sustaining the validity of such 
yntracts of insurance as this, he said: 
[he benefit to be gained by death has no periodicity. 
It is a substitution of money value for something per 
manently lost either in a house, a ship, or a life. Assum- 
ing without deciding that Congress could call the proceeds 
of such indemnity, income, and validly tax it as such, we 
think that in view of the popular conception of the life 
insurance as resulting in a single addition of a total sum 
to the resources of the beneficiary, and not in a periodical 
return, such a purpose on its part should be express, as 
it certainly is not here 
The case was argued by Special Assistant to the 
\ttorney General Alfred A. Wheat for the Govern- 
ment and by Messrs. Frank Davis, Jr., and Frederic 
L. Clark for the Company. 


Taxation—Income Tax, Stock Dividends 

Weiss v. Stearn, Adv. Ops. 600, Sup. Ct. Rep 
490, presented the question as to whether a corporate 
reorganization amounted to a disposal by the stock- 
holders of all or only half of their interests, so as 
to make them liable to income tax upon the amount 
received. The $5,000,000 capital stock of the old cor- 
poration and $7,500,000 cash deposited by new inter- 
ests financed a new $25,000,000 corporation. Each 
stockholder in the old corporation received for each 
$100 of old stock $150 cash and $250 of new stock 
which represented half the interest in the business 
which he had had before. The Collector, and Mr. 
Justice Holmes and Mr. Justice Brandeis, who dis 
sented, held that the case fell within the rule declared 
in Cullinan v. Walker, 262 U. S. 134, but the lower 
courts and the majority opinion of the Supreme Court, 
speaking through Mr. Justice McReynolds, held that 
the situation was more nearly like that in Eisner v. 
Macomber, 252 U. S. 189, and affirmed judgments for 
the stockholders. The learned Justice held that only 
half the stock was sold, and the rest merely re- 
distributed without representing any gain. 


Taxation—Federal Income Tax 


Bequests to executors in lieu of compensation, not condi- 
tioned upon performance of duties, are not taxable as 
income under the Act of 1913. 

United States v. Merriam, Adv. Ops. 48, Sup. Ct 
Rep. 69. 

The will of Alfred G. Vanderbilt bequeathed large 
sums to his executors “in lieu of all compensation or 
commissions to which they would otherwise be en- 
titled as executors or trustees.” The Government, con- 
tending that these bequests were compensation for per- 
sonal services and taxable as income under the Act 
of October 3, 1913, brought suit against the executors 
Judgments against defendants were reversed by the 
Circuit Court of Appeals for the Second Circuit, and, 
on writs of certiorari, this action was affirmed by the 
Supreme Court. 

Mr. Justice Sutherland delivered the opinion of 
the Court. Referring to the definition in the Act in- 





cluding in net income “the income derived from but 
not the value of property acquired by be- 
quest,” he said: 


The word “bequest” is commonly defined as a gift of 
personal property by will; but it t necessarily con- 
fined to a gratuity. Thus, it was held in Orton v. Orton 


3 Keyes (N. Y.) 486, that a bequest of pe 


rsonal property, 
1 


though made in lieu of dower, was, nevertheless, a legacy, 
the court saying: “Every bequest personal property is 
a legacy, including as well those made in lieu of dower 
and in satisfaction of an indebtedness as those which ar¢ 
wholly gratuities. The circumstance, whether gratuitous 
or not, does not enter into consideration in the defini 
tion ‘ 


. , ; — 
formulate a precise defini- 


1 as used in this statute, 


Without now attempting t te 


tion of the meaning of the wor 


or deciding whether it includes an amount expressly left 
as compensation for service actually performed, it is 
enough for present purposes to say that it does include 
the bequest here under consideration since, as we shall 
presently show, actual service as a condition of payment 
is not required. A bequest to a person as executor 

considered as given upon the implied condition that the 


person named shall, in good faith, clothe himself with the 
character. 
The learned Justic e pointed out that cases cited | 
the Government involved wills whereby the right t 
the bequest depended upon actual performance of the 
service, and then said: 
be drawn 


be ret 


] 


| 
f 


between compensatior 
lered by the executor 


The distinction t 
fixed by will for services to 
and a legacy to one upon the implied condition that he 
shall clothe himself with the character of executor. In 
the former case he must perform the service to earn the 





compensation. In the latter case he need do no more 
than in good faith comply with the condition in order to 
receive the bequest; and in that view the further provi 
sion that the bequest shall be in lieu of commissions is, 


testator’s 
allow- 


sion of the 
statutory 


in effect, nothing more than an expré 
will that the executor shall not receive 
ances for the services he may render 
The case was argued by 
for the United States and by 
defendants. 


Beck 


Gasser for 


Solicitor General 


M1 


Rov C 


Taxation—Federal Estate Tax 


The amount of Federal Estate Taxes is not to be included 
in the net estate on which the tax is computed, where there 


is a residuary gift to charities. 


Slocum, et al 


Edwards v. al., 13, Sup. 
Ct. Rep. 293. 

Mrs. Sage’s will made specific bequests to chari 
ties and other specific bequests to individuals, and left 
the residue to charities. The executors computed the 
exempt residue by deducting from the gross estate the 
amounts of debts and expenses, charitable gifts, and 
gifts to individuals. To this residue they added sums 
representing specific gifts to charities and the statutory 
exemption of $50,000, and contended that the sum 
represented the total exemption. The Government re 
quired the payment of additional tax by adding the 
amount of the tax to the taxable estate, that is, by 
deducting it from the exempted estate. The executors’ 
suit to recover this additional tax was successful in 
the District Court, the Circuit Court of Appeals for 
the Second Circuit, and, on certiorari, in the Supreme 
Court. 

Mr. Justice Holmes delivered the opinion of the 
Court. He said in part: 

The Government’s argument turns largely upon the 
consideration that a residue is only what is left after the 
payment of paramount claims. But this is not a tax upon 
a residue, it is a tax upon a transfer of his net estate by 
a decedent. It existence before and is 
independent of the receipt « roperty by the legatee 
It taxes, , Death it in a 
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Taxation—Federal Estate Tax 


Under a will making specific bequests and containing a 
residuary gift to charities the Federal Estate Tax must 
in the absence of a special prov 
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A State may tax as personal property the real and per 
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REVIEW OF RECENT SUPREME CouRT DECISIONS 


street railway company in Seattle brought suit fixing an arbitrary assessment upon the company’s 
train the collection of a tax assessment imposed property. He said, “The statute does not tax by the 
The Supreme Court of Washington poles, the Company’s property, but by the mile, the 


its property : ‘ ; = 
d the action of the lower state court in dis- measure of occupation of the streets.” The tax was 
ig the complaint. On a writ of error to that valid as a privilege tax. 
the Supreme Court of the United States con- ‘ 


1 various contentions pre sented on a motion to Taxation—Procedure 


s or affirm, and affirmed the judgment of the Where a taxpayer fails to exhaust his remedies before 
court. administrative boards he will not be heard by a court to 
he Curer ] delivered the opinion of the assert the invalidity of the tax. 


, 
He first rejected a contention that the case First National Bank of Greeley v. Board of Com- 
ld be dismissed because the writ of error was not issioners of Weld County, Adv. Ops. 406, Sup. Ct. 
within three months after entry of judgment. Rep, 385. : 
eld that under the Washington statutes the “judg- Plaintiff bank brought suit to recover the amount 
referred to was that of the court sitting en banc of taxes levied upon it by the tax authorities of a 
not the earlier decision of one department of (Colorado County. It contended that its properties were 
urt. grossly overvalued and that the assessment and collec- 
[he principal question was that raised by the tion violated the due process and equal protection 
r Company which contended that the Act of clauses. Under the Colorado law the assessment made 
iary 21, 1911, of the Legislature of Washington, against a taxpayer may be challenged by him before 
which the tax was imposed, was invalid. Pre- the assessor, again before a Board of Equalization, and 
to this Act the real and personal property of finally before a State Tax Commission. In the present 
railways was separately assessed. By the 1911 case the bank applied to none of these taxing authori- 
all the property was assessed and taxed, as a ties to reduce the assessment of its property or to 
as personal property. This had the effect of correct the alleged inequalities, until after the final levy 
ng payment due on March 15th of each year in- of the tax. On this account, because the bank had not 
of May 3lst; of imposing a 15 instead of a exhausted its remedies before the administrative boards, 
er cent delinquency penalty; and of authorizing the Supreme Court held it could not be heard by a 
of the property on shorter notice and without any judicial tribunal to assert the invalidity of the tax, 
of redemption. These differences, the Company and affirmed judgment for defendants entered by the 
rted, denied to owners of street railway property istrict Court for the District of Colorado. 
equal protection of the laws. The learned Chief Mr. Justice Sutherland delivered the opinion of 
tice said in part: the Court. The Court was bound by a decision of the 
he Act of 1911 treated the operating street railway state court to the effect that under the laws of the 
erty as a busines » 2 SURE CORSE Of State an administrative remedy was open to the bank. 
tracks, street easen ts, wires, power houses and all The learned Justice reiected ti ontenti tl " 
parts of one systen More than half of this total is le learned justice rejecte re contention iat the 
ably personalty. Much of the realty is mere ease- duty to equalize taxes, of the County Board, did not 
nts in the streets. The assets of a street railway differ involve a private remedy; the statute expressly em- 
ly from those of the steam commercial railways that powered the Board tu exert its power at the instance 
ne Jand ‘upon which their tracks are Jaid, that have of an aggrieved party. He then said: 


cally different character A separate treatment of It is urged further that it would have been futile to 
two classes of railroads for taxation has been sus- seek a hearing before the State Tax Commission because, 
d by this Court because of these manifest differences first, no appeal to a judicial tribunal was provided in the 
ting cases). A street railway is swi generis. It is not event of a rejection of a taxpayer’s complaint; and, sec- 
ssarily to be regat as real estate. Its value is ond, because the time at the disposal of the Commission 
le of uncertain factor When its franchise to do busi- for hearing individual complaints was inadequate. But, 
expires, its easement in the streets usually terminates, aside from the fact that such an appeal is not a matter of 
its rails become but scrap steel. We do not think, right, but wholly dependent upon statute, 2 Cooley on 
idering the very wide discretion a legislature has in Taxation (3rd ed.) p. 1393, we cannot assume that if 
a case. that it was arbitrary to tax the whole street application had been made to the Commission proper 
as personalty. That such a change in this case relief would not have been accorded by that body, in view 
iled no real hardship or arbitrary discrimination is of its statutory authority to receive complaints and exam- 
wn by the fact that before the new method of treat- ine into all cases where it is alleged that property has 
street railway property was enforced, the tax agent of been fraudulently, improperly or unfairly assessed. ; 
street railway company for several years requested Plaintiff not having availed itself of the administrative 
t realty and personalty be taxed in solido, remedies afforded by the statutes, as construed by the 
TI e ae aroued ter Messe Yomnes B Hewes State Court, it results that the question whether the tax 
ihe case was tag ae eee * V , is vulnerable to the challenge in respect of its validity 
eric D. McKenne y, 4homas J L. Kennedy, Walter upon any or all of the grounds set forth, is one which 
‘eals and Walter F. Meier for the company, and we are not called upon to consider. 

Messrs. Howard A. Hanson and Malcolm Douglas The case was argued by Mr. Harry H. Haynes 
the tax authorities for the bank and by Messrs. William R. Kelley and 
—_—_——_- Charles Roach for the tax authorities. 

Taxation—Privilege Tax 
In New York, Phil udelbhia & Norfolk Telegraph In C. B. & QO. R. R. Co. v. Osborne, Adv. Ops. 
v. Dolan, Adv. Ops. 535, Sup. Ct. Rep. 450, upon 491, Sup. Ct. Rep. 431, it was held that there was 
murer to a declaration in a suit to recover taxes due, jurisdiction in equity to restrain the collection of taxes 
e Supreme Court of Delaware upheld, and the Su- imposed on certain railway companies, on the ground 
preme eu ’ : 
reme Court of the United States affirmed, the validity that the State Tax Board had systematically over- 
f a statute assessing telegraph lines at so much per _ valued plaintiffs’ properties ; because the remedy at law 
for each mile of street used. Mr. Justice Holmes by error proceedings would confine the state court to 


ected the contention that this was a property tax a record prepared by the State Board, which was 


4 
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charged with evading the laws, and to the remedy of 
remitting the matter to the same Board to try again 
In Wilson et al. v. Illinois Southern Ry. Co. et al 


Adv. Ops. 225, Sup. Ct. Rep. 203, the Supreme Court, 
in affirming a decree of the District Court for the 


Eastern District of Illinois, sustained the jurisdicti 
of equity in a suit to restrain the collection of taxes 
imposed on railway property brought on the ground of 
fraudulent valuation. Keokuk & Hamilton Bridge ( 


i 
v. Salm, 258 U. S. 122, was distinguished chiefly | 


ye 


cause there the case arose upon an assessment of real 
estate in a single county, whereas here the remedy at 
law was inadequate because there were five assessments 
in five counties, necessitating at law five separate de 
fenses, and presenting the difficulty of apportioning 
the proper share of the tax on the whole road to each 
of the five counties 


Taxation—Governmental Agents 
In Clallam County, Washington, et al. v. United 
States et al., Adv. Ops. 134, Sup. Ct. Rep. 121, the 
Court held that the property of the United States 
Spruce Corporation was not subject to taxation by a 
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LEGISLATION 





By 





N 1915 the Legislative Drafting Research Fund o 
Columbia University prepared an Index Digest of 
State Constitutions for the use of the Constitutional 
Convention of the state of New York. The work was 
printed by the state and has been availed of by com 
mittees preparing constitutions in other states. Mr 
Kettleborough of the Legislative Reference Bureau of 
Indiana brought the digest down to 1918 as a supple 


ment. The constitutional changes from 1918 through 
1922 have been digested by the staff of the Legislativ: 


] 
Drafting Research Fund of Columbia University and 
are presented to the Bar as among the important ex 
pressions of current legislative tendencies. The work 
is presented under the headings of states instead of 
under the title headings, but the main title headings 
are preserved under each state 


CONSTITUTIONAL CHANGES SINCE 1918 


Colorado 
Taxation. Rate for all state purposes not to 
exceed 5 mills on each dollar valuation, including a 
levy of not to exceed one mill on each dollar which 
may be authorized by legislature for benefit of educa 
tional institutions Colorado X, 11) 1921 


State Debt ince at par of an 
amount not to exceed 11 million dollars at 5% bonds, 
5 million payable after 10 years from date at option 
ion payable within 20 years, from 


of state and 6 mill 
date thereof. Fifty per cent of 5 million dollar issue 
to be divided among various counties according to 
mileage of state highways within each, and 50 per cent 
to be used by state highway commission to meet and 
accept Federal aid awarded to state by U. S. Con- 
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conditions as prescribed by law, and to issue and nego 
tiate bonds to provide the money. ( Minnesota IX, 10) 
1922. 

Roads. Creating and establishing trunk highway 
system to be located, constructed, reconstructed, im 
proved and maintained by state ; and designating routes 
over which it shall extend; the location of such routes 
be changed by such boards, officers, etc., as shall! 
law, but no deviation from starting 
points or terminals, nor from the various villages and 
named, to be allowed. Legislature may extend 
system in new county seat and add new routes 
when 75 per cent of the designated system is com 
pleted, if funds available will permit extension. A 
highway fund is created to consist of any motor vehicle 
tax money. Legislature may tax motor vehicles using 
public streets and highways on more onerous basis than 
other personal property, such taxes in lieu of all other 
taxes except wheelage taxes imposed by a city, borough 
or village ransient vehicles owned by non-residents 
may be exempted. Bonds may be authorized not over 
$10,000,000 a year, or $75,000,000 outstanding. ( Min- 
nesota XVI) 1920 


may 
be prescribed by 
cities 
any 


Nevada 

Legislature. ‘Vacancies caused by death or resig- 
nation of members to be filled by appointment by 
county commissioners, in case no general election takes 
place between time vacancies occur and next succeeding 
session of legislature. (Nevada IV, 12) 1922. 

Special or Local Laws. Legislature shall not pass 
local or special laws fixing compensation of justices of 
peace and constables. (Nevada IV, 20) 1920. 

Courts. In case of disability or disqualification 
of a Judge of the Supreme Court, governor designates 
a district judge to sit, who shall receive actual expense 
of travel and otherwise while sitting in supreme Court. 
(Nevada VI, 4) 1922. 

On questions of law alone in criminal cases in 
which offense charged is within the original jurisdic- 
tion of district courts. (Nevada VI, 4) 1922. 


South Dakota 


State Debt. State system of credits may be es- 
tablished and maintained to assist in building of private 
homes, and loan money or real estate security in such 
manner and upon such terms and conditions as pre- 
scribed by law. Provisions regarding incurring of debt 
not to apply to this section, but legislature when 
incurring indebtedness under it, shall provide means 
of paying it. (South Dakota XIII, 17) 1920. 

Legislature authorized to create indebtedness not 
to exceed six million dollars to provide compensation 
of not to exceed $15 for each month of service in 
armed forces or war relief work in World War or 
other wars of U. S., including former American citi- 
zens who served in allied armies in World War and 
who have been honorably discharged and repatriated 
(South Dakota XIII, 18) 1920 


Utah 


Taxation. When taxable property amounts to 
$400,000,000, rate not to exceed 2.4 mills for general 
state purposes, .2 of one mill for high school purposes, 
and such levy for district school purposes as will raise 
annually an amount which added to other state funds 
available for district school purposes, equals $25 for 
each person of school ave in the state, shown by last 
preceding school census, unless approved by majority 
of electors of state. (Utah XIII, 7) 1920 

Death. In cases where compensation for injuries 
resulting in death is provided for by law, the amount 











recoverable in damages shall be subject to the statutory 
limitations. (Utah XVI, 5) 1920 
Vermont 

Slavery. , No person, male or female, over 21 to 
be holden by saw to serve any person as servant, slave 
or apprentice, unless bound by own consent after ar 
riving at such age, or bound by law for payment of 
debts, damages, fines, costs, or the like. Formerly the 
age for females was 18. (Vermont I, 1) 1921. 

Juries. For offenses not punishable by death o1 
imprisonment in state prison, the accused, with consent 
of prosecuting officer of record, may in open court or 
by writing signed by him and filed with court, waive 
right to jury trial. (Vermont X, 1) 1921. 

Legislature. Legislature to regulate by law mode 
of filling vacancies in House of Representatives. (Ver 
mont II, 13) 1921. 

Elections. Entitling women to all privileges of 
freemen of state upon complying with requirements 
as to qualifications and taking oath which were de- 
manded of men. (Vermont II, 34) 1921. 

Virginia 

Public Officers. Requirements as to residence and 
voting qualifications not applicable to appointments to 
positions under municipal government requiring espe 
cial or technical or professional training and experi 
ence. (Virginia II, 32) 1920. 

Cities and Towns. The section authorizing the 
legislature to pass general acts for government of cities 
and towns, is amended by allowing those having 
charters at the time of the adoption of the Constitution 
to retain them, instead of at the time of the adoption 
of the original “amendment” and permits any city or 
town to request a special charter instead of only cities 
of over 50,000 inhabitants. The legislature may pass 
general or special acts for the government of cities and 
towns free of limitations prescribed in the article on 
cities and towns except in Sections 125-128 inclusive 
and also as in the former section, the provision relating 
to judges and clerks of courts, attorneys for the com- 
monwealth, commissioners of revenue, city treasurers 
and city sergeants. The town council as used in any 
of said sections shall include the legislative body of the 
city or town and its ordinances and resolutions have 
the same effect as if adopted in accordance with Sec- 
tion 123. Any form of government authorized by the 
amended section adopted by a city or town prior to 
the adoption of the amendment is legalized. (Virginia 
IT, 117) 1920. 

Education. Men and women may serve as school 
trustees in school districts and in cities and towns form 
separate school districts. (Virginia IX, 133) 1920 

Legislature may, in its discretion, provide for com- 
pulsory education of children of school age, omitting 
former limit, notably if attending private schools. 
(Virginia IX, 138) 1920. 

Taxation. Authorizing each school district and 
each county, city, town, if a separate school district, 
to raise additioual sums by tax on property, not to 
exceed in the aggregate in any one year a rate of levy 
to be fixed by law. (Virginia IX, 136) 1920. 

State Debt. Authorizing state to contract debts 
to construct or reconstruct public roads. (Virginia 
XIII, 184) 1920 

Washington 

Eminent Domain. Taking of private property by 
state for land reclamation and settlement purposes de- 
clared to be for public use. (Washington I, 16) 1920. 
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Crimes. Accused shall have the 


and defend in person or by counsel, and to 
in county in which offense is charged 


committed. (Washington I, 22) 1922 
Route traversed by railway coach, 


conveyance or water traversed by a boat to be 
districts and jurisdiction of any publi 


OI 


mitted on such conveyance or boat 


or depot on such route, shall be in any cout 


right 


to have 


train or | 


at any st 
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~~ 


which the conveyance or boat may pass or in 
trip begins or terminates. (Washington I, 22) 192 


State Finances. No money shall be paid 
treasury or state funds unless payment is 





one calendar month after end of next ensuing 
biennium. (Washington VIII, 4) 1922 


West Virginia 


Legislature. All sessions except 


sessions to continue not exceeding 


l 


extraordi: 
5 days, dur 


which time only emergency bills which have been s 
cially recomnrended by governor and passed by f 


fifths of elected members of each house s 
or rejected. Recess of both houses to 


Wednesday after second Monday of March follow 


Thereafter no bill to be introduced 


in either 


} 


without vote of three-fourths of all members el 
to each house taken by yeas and nays (West 


ginia VI, 22) 1920. 


Compensation of members fixed at five hund 


dollars per annum. (West Virginia \ 


I 


33) 1924 


Internal Improvements. Requiring legislatur: 


provide system of state roads under 


ct 


ate control 


authorizing sinking fund bonds therefor. [West 


ginia (Laws 1919, p. 286) 1920]. 
Wyoming 


Education. School districts may 


ceeding 4 per cent on assessed valuation « 
therein as shown by last preceding general assessment 


for purpose of erection or enlargemen 


be authorized 
create, in addition to other debt, indebtedness not 


t 


yf school | 


ings therein. (Wyoming XVI, 5) 1920 


Top Hats and the Royal Garden Party 

“One garden party is much like another, but 
was noticeable for the splendor of top-hats that adort 
the assembly It must be said that the dignity 
American guests 


London life will owe much to our 
They have resuscitated the tall hat. 
ican was without one, and the Engli 


H 


1 


ardly an An 


barristers 


f property 


found themselves compelled by circumstances to returt 


to pre-war costume. It was pathetic 


t 


see the eff 


that had been made to hold the top-end up by the 1 
of the bulldog breed in the Inns of Court. 
“Stirring scenes had occurred in the morning 


the Strand and Fleet Street, when eager barristers with 


top-hats brought from the West End and the subur! 
or from the office safe, had tried to get them ironed 


Alas! The old-ironers had gone. Old Mr. Bullivant 


at the chief lawyers’ barber’s, who used to iron 
hat when you were shaved, died in the war-time, 
had no successor. Cold stands the iron that had iror 
the hats of hundreds of heads that wore a wig! The 
is only one hat-ironer now between the Temple a 


Charing Cross. It is difficult, therefore, to put a 


good face on the hats, and the English lawyers, chic 


with their old hats, were out-hatted f 


who had bought their hats in London 
—The Manchester Guardian. 
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Individual Initiative of American Lawyers Rises Superior to Failure to Provide an 
l.og-Keeper and Makes Adequate Arrangements to Have Record Made of 


s on the Good Ship Aquitania—Message to John W. Davis-— 
\musements on Board 
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, Stating that 

ited” meeting 

D. C., and 
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1 on board that 


Bar Asso- 
il assembly by 
d congratulate 


the Presidenc y 


Campbell paid a 
1 ability of Mr. Davis, 
his motion notwith- 


ll) is a Re- 


Hon. Henry D. Clayton, Judge of the United 
States District, for the District of Alabama, seconded 
the motion of Mr. Campbell and expatiated on Mr. 
Davis’s abilities as a man and a statesman. Judge 
Clayton in the course of his remarks took occasion 
to announce that he is a Democrat from Alabama and 
that “Alabama casts twenty-four votes for John W. 
Davis.” 

The motion was promptly put to a vote and was 
unanimously carried. 

The Chairman appointed the Hon. P. P. Campbell 
and the Hon. Henry D. Clayton as a Committee to 
transmit the congratulatory message to the Hon. John 
W. Davis, by wireless, which was done accordingly. 

Nominations for Secretary were called for, and 
Mr. Richard H. Hill was placed in nomination. His 
nomination was duly seconded, and there being no 
other nominations he was unanimously elected. 

The Chairman called for suggestions and discus- 
sions as to the best method of introducing the mem- 
bers to each other. It was decided that the Secretary 
should call the “Roll” as it appeared in the “Sou- 
venir of the Cunard Liner Aquitania,” and that as 
the name of each member was read he should stand 
up and announce his presence and be recognized. 

This procedure was followed, much to the amuse- 
ment of the members present and to the discomfiture 
and confusion of the Secretary, who evidently and 
obviously must have “flunked” his course in College 
and Law School on pronunciation of proper names 
But all things must end—even 


of persons and places. 
Convention—so with the roll 


a Democratic National 
call. 

During the call it was discovered that there had 
been several inadvertent omissions and mistakes in 
the list of Members on board the Aquitania. The 
chairman requested all-members present on board 
whose names were omitted, or in regard to which a 
mistake had been made, to hand the Secretary their 
names with corrections. The Officers of the Aqut- 
tania requested that these additions and corrections 
be handed in for the purpose of having the “Sou- 
venir” supplemented with a page containing such 
additions and corrections. This was done and the 
supplemental page was later distributed to all mem- 
bers. 

The Hon. Hugo Pam, of Chicago, moved that 
the Chairman be authorized to appoint a Committee, 
representing the American Bar Association, to co- 
operate with and assist in any way possible the Offi- 
cers of the Aquitania with the entertainment to be 
given on board ship on Saturday evening for the 
benefit of British and American Seamen’s Charities. 
This motion was duly seconded and carried. The 
Chairman appointed the following Committee: Hon. 
Hugo Pam, Chicago, IIl., Chairman; Hon. P. P. Camp- 
bell, Washington, D. C.; Hon. Charles H. Moorman, 
Louisville, Ky.; Hon. David K. Cochrane, Chicago, 
Ill.; Mr. Alfred C. Cassatt, Cincinnati, Ohio; Miss 
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Fanny E. Holtzman, New 
Ratner, Pittsburgh, Pa 


There being no further 


adjourned. 
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Linnhoff, Elizabeth Denison 
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melody entitled 
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Miss Gladys Moncrieff san 


Lee Ratner portrayed a Russi 


vigor. 


One was pleased to see Mis 
ered Wagon” cinema fame), wl 


her accomplishments were 
Her few words, neverthele 
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was the chorus singing by the 
Soaks.” 
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Bar Association, on 
he following Resolution 
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Resolved That the Sec: 
o the Managers, Captain, 
“Aquitania,” the thanks and 
of the American Bar Association for 
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ing the voyage to England. 


t tor 


and arrangements f 


{ uld be de sired 


Further Resolved 


instructed to send a copy 


lanagers of the Cunar 


There being no further business t 
the Members of the 
board the R.M.S 


was dissolved and ceased 
Respectfully submitted 
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JESSE A. MILLER 


Member Exec. Com. Am. Bar Association 





WORK OF THE SECTIONS AT PHILADELPHIA 


Section of Public Utility Law 
HAIRMAN (| 
Section Ol I l 
\. M. on M 
section on tl 
The meml 
, during this p 
was | 


LONG ( 


t 
ort 


lled the 
er at lf 
ongratulated 
ng the past 
277 to 

lic utility 
year 


a 
] 
i 


yeing 
generally 
on in the 
rt niform Pub 
tility Law to the effect that in the committee’s 

the time | irrived when this important 
of law wa ptibl iniform codifica- 
that would be beneficial alike to the public, 
utilities and the ral profession. That state- 
nt, he thought, exp i confront- 
+} na 


iwyers, Col 
wished to ¢ 
rt of the sj 


ressi 


1e section 
ort, after 
City, 
Fran 
1iot been given 
itled. Judge 
, when 


( aused 


Secretary N remictr . pre 21) ad ' ref 
Judge Hen l ~Cur f ansas 
6st } 


spoke on 


representatives of cities to insist on limited, often 
short term, franchises, with every variety of stipu- 
lation. It was the old idea that the utility must 
charge rates to enable it to amortize its investment 
by the termination of its franchise. Moreover, no 
one then imagined that rates fixed in a contract 
could be changed by a rate-making body not in 
the contract was made. But the 
was in process of development 
and ideas had changed. No commission would now 
permit a utility to charge rates enabling it to 
amortize its investment. The whole theory of regu- 
lation now is that the franchise is perpetual. The 
speaker discussed the subject in detail. 

Mr. Harry G. Taylor of Nebraska next pre- 
sented a paper on “The Need for Improvement in 
the Regulation of Our Transportation Systems.” 
He was followed by Mr. Charles M. Bracelen of 
New York who spoke on “The Function of the 
Utility in Rate-Making,” presenting the results of 
an examination of the decisions of the courts during 
the last two years on the questions of law discussed 
in Mr. Guernsey’s paper at San Francisco. The 
principles elaborated by Mr. Guernsey were: that 
the rate-makjng power resides primarily in the 


existence when 


public utility law 
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utility and the commissions have power to estab- 
lish rates only when they have found, after hearing, 
that the utilities have failed to observe the statu- 
tory rule that rates must be just and reasonable; 
that the commission’s finding that rates are unjust 
and unreasonable must be based on and sustained 
by the evidence in the case; and that there is no 
synonymity between unjust and unreasonable and 
confiscatory rates. Mr. Bracelen concluded by say- 
ing that the cases showed that the principles were 
still alive and of present practical importance. How- 
ever, the attitude of the average ¢eommission’s 
approach to such matters, as well as the general 
administration of the commission laws throughout 
the country, showed that the principles were more 
honored in the breach than the observance. The 
result of such misunderstanding was that it was 
coming to be assumed that the commissions were 
the financial managers of the utilities. 

Judge William L. Ransom of New York next 
spoke on the subject of “Going Value,” empha- 
sizing the importance of this element of public 
utility valuation and the duty of the lawyer to see 
that it was accurately defined and that proper meth- 
ods of proof were established. In his paper he 
brought together a summary of the methods of a 
dozen of the leading public utility lawyers and 
engineers in different parts of the country, repre- 
senting different industries, and subjected them to 
a critical analysis. 

The special committee on a Uniform Public 
Utility Law next reported, through Mr. Carl D 
Jackson, chairman. Manifest difficulties in the way 
of a uniform act covering railroads had caused the 
committee to leave them out of the proposed meas 
ure, which, however, included all other public util- 
ities. It was believed that these were susceptible of 
uniformity in treatment. The rate-making section 
of the act conformed very nearly to the principles 
expounded by Mr. Guernsey and Mr. Bracelen. 
The Wisconsin provision as to permit had been 
adopted with some modification. Attention was 
called in another section to the inadequate salaries 
paid State Commissioners. There was no desire 
to trench on the field of the Commissioner on Uni- 
form State Laws, but the committee thought its 
work might be of assistance to that body. He 


moved that the report be referred to the Council ~ 


of the Section for conference with the Special Com- 
mittee and amendment, if necessary, and then for 
filing with the National Commissioners on Uniform 
State Laws for their consideration. An amendment 
requesting the Conference to permit the Chairman 
of the Special Committee or some other member 
to be present at its hearing on the subject and 
present the views of the section was adopted, after 
which the motion passed 

Mr. William Chamberlain of Iowa presented 
a paper on “The Right of the Federal Government 
to Levy a Tax on the Income of Municipally 
Owned Utilities, or Income Derived from Secur- 
ities Issued by Municipalities in the Purchase or 
Erection of Utilities.’ At the evening session 
Chairman Longe turned the gavel over to the new 
Chairman, Mr. F. W. Putnam of Minneapolis. 
After discussion of various matters of routine the 
section adjourned. (The officers elected at this 
meeting appear in the Official Directory in the 
August issue of the JourNAL.) 


Section of Legal Education 
Chairman Silas H. Strawn of Chicago 
the section to order at 10 a. m. Monday, J 
He stated that there were two main problem 
fore the section: First, how to comply wit 
\merican Bar Association resolution directi1 
Council on Legal Education and Admissi 


the Bar to cooperate with state and local | 
sociations to urge on the legally constituted 


authorities the adoption of the Association’s 
ards for admission to the Bar; and, second 
to make the pamphlet giving the names 
schools complying with the Association’s « 
tional standards available to intending | 
dents, in accordance with another section 
same resolution. 

Discussion of the latter subject elicited 
riety of suggestions. It was generally agreed 
no single method would suffice, but that all 1 
of publicity available should be resorted to 
Bailey of Massachusetts stated that the West 
lishing Co. had agreed to include the infor: 
in the pamphlet it publishes biennially as t 
quirements for admission. Mr. Jones sugg: 
that in states like Pennsylvania, where stu 
intending to study law are required to register 
registration office would doubtless distribute it 
was also proposed that high school principal 
asked to communicate the information to suc 
dents as had expressed a determination to 
law. It was further suggested that the law sc! 
themselves could send it to many students m 
inquiries. The law journals were mentioned 


other means of getting the list to lawyers an 
to intending students whom they may know 


these suggestions will be considered by the | 
cil in formulating definite plans. 

The question of how to cooperate witl 
state and local bar associations in inducing 
proper authorities to adopt the Association’s 
cational requirements for admission was next 
up, and discussion took a wide range. Judge 
of Chicago stated that he had looked the n 
up historically and there was no doubt wh 
that the right of admission to the Bar was a 
and not a legislative prerogative, except per! 
in New York, where they had misinterpreted 
own constitution, and in a state like Indiana, 1 
the constitution especially covered the subject 
thought the Section of Legal Education oug! 
keep in touch with the Judicial Section in this 1 
ter, since the judges had the whole tl 
hands if they chose to act. 

He concluded by moving that the matter 
referred to the Judicial Section with the sug 
tion that it consider the advisability of putti: 
force, by rules of court, the educational stand 
adopted by the American Bar Association. 
Bailey of Massachusetts seconded the mot 
which then passed. Various suggestions were 
made as to the best way of getting in touch 
cooperating with state and Local associatio1 
furtherance of the Association’s program. 

Secretary Sanborn presented his report, 
which a committee was appointed to present 
resolution just passed to the Judicial Section 
meeting was then declared adjourned. (Off 
elected at this meeting will be found in the Off 
Directory in the August issue.) 
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The Patent Section 
ction of Patent, Trade-Mark and Copy- 
for the 


Law of the A rican Bar 
held ion at the 


time in its | 
vue-Stratf 

The .meeting 
over by 


1d was pre- 
Barnett of 
igo. 

Matters full included : 
The report f t mmittee on Amendment of 
bil lying the rec 


ially unani- 
back 


accordance 


referred 


AMASA C. PAUL 


Exec. Com. Am. Bar Association 


Member 


with certain recommendations of the Section and for 
report at the mid-winter meeting in Washington. 

The proposed new Trade-mark Registration Law 
prepared by a Committee of the Section, approved by 
the Section and the whole association at the San Fran- 
cisco meeting, was further reported to the Section by 
the Chairman of the Committee, Mr. Edward S. Rog- 
ers of Chicago, with reference to certain subsequent 
changes which had been made in the Bill, as the result 
of consideration of the Bill by the various Patent Law 
Associations of the country. 

The Bill as so amended was unanimously ap- 
proved by the Section and again recommended for pas- 
sage. This recommendation was subsequently approved 
by the Association as a whole. 

The Dill Bill and other pending measures and pro- 
posed measures affecting the Patent, Trade-mark and 
Copyright Statute, were fully discussed. 

An interesting address was given by the Commis- 
sioner of Patents, Mr. Robertson, as to conditions in 
the Patent Office, and invoking the cooperation of the 
Patent Bar in bringing about certain needed changes 
in the law to enable the Commissioner more ade- 
quately to protect inventors against the fraudulent 
practices of certain concerns advertising themselves as 
patent agents. 

Mr. Frederick F. Church of Rochester, N. Y., was 
elected Chairman for the coming year, Mr. George A. 
Provost of Washington was elected secretary. 

A resolution was unanimously passed directing the 
council to call a meeting of the patent section some 








744 












ington, D. C 






time during the coming 


wint 


er 






ciation during the past year as 
drive to arouse the 


the work of the American Bat 







tion was concluded by the firs 








STATE 












HE California Ba 
annual convention at Cat 
13. It was remarka 
number and importance of su 
for the action taken thereon 
tion in favor of the 
governing bar and tos 









presented and urged on 
the creation | 
sion of lawvers to 





criminal laws and procedure 
recommend to. the 
criminal procedure 
of conferring on the Supreme 





J 






rules of 





make 
ing the processes oO 


proce dure, wit! 










favored enlarging the powe 
Court so that when a reversal! 
may in proper cas 
tered, thus 
new trial 
President } 
cisco called the annual convert 
afternoon of 
Los 
behalf of the I 
and Mr. J. W. S 









saving the 








Angeles delivered an ad 


Angeles ( 







for the Commonweal,” was tl 








of the committee 
the importance of 
bar of the 
has already 
certed action on the part 

its enactment in 1925. Mr 
Los Angeles next presente 
tion on Crimin 
adopted It recommende 1 tl 







bee nm widely end 












criminal procedure, the givit 
ing powers to the Supreme ( 
relating to appeal referred t 
On September 12. a st 
legal aid was authorized 
lution introduced by O. K. ( 





state He declare 


This highly successful meeting of the 








gislature. It 


r\ the next legis 


rs of the 


AMERICAN Bar AssocIaTION JOURNAL 


to 


be held at 


Wasl 





Patent Section and held this time i 


the Patent 


’ 17 
Bellevue-Strat fore 


] he re 
numerous 


1 


I 


\ 


1¢ 
i 


aw Association of |] 
] 

: eg D 
ere avout eignty ina 


{ 


sioner of Patents, and the President 


of the 


\merican 


bar 


\ssociation 


The Chairman reporte: it a roster of all mem 
bers of the American Bar Association making a spe 
cialty of patent, trade-mark or copyright law had been 
prepared and included about 350 names, of which ap 
proximately 100 had joined tl American Bar Asso 

the result of a special 


the patent 


\ssociation 
Patent Sec 


by the 


lawyers in 


inner given 








held its fifteenth 

na Sept. 11, 12 and 

attendance, for the 

jects discussed, and 
It reaffirmed its pos! 
e creation lf 
to have the matte 


ot a sell 
endors« d 
iture of a commis 
yrepare a revision of 
the state and to 
code ot 
action in ta 

powel TO 
1 view to simply 
lt further endorsed 


mber of the uni 


ior enactment in California 1 
form state laws formulated bv the National Con 
ference on Uniform State Laws, and already 
adopted in various other jurisdictions It also 


\ppellate 


is necessary the court 


Jeremiah F Sull 


udgment to be en 


ts the expense « 


San Frat 


ivan of 


ition to order on the 


September 11 Mi 


President Sullivan’s annual add: 


Walter K 


| | tT 
1] Law and Pr 





John G. Mott of 
welcome 


“9 tI:l! 
A\ssociat © 


ress of 


nty Bar 


Butler of Sacramento responded 


é on “Counsellors 


read At the eve 


ning session Mr. Joseph J. Webb of San Francisce 
chairman of the special ttee on a self-go\ 
erning bar, presented his report, showing the work 


ast year to impress 


osed measure on the 


that the measure 
rsed and that con- 
could 
Tuller of 
report of the Sec 
] 


cedure, 


secure 


he bar 


y t 


which was 

Imission to study 
| 7 

greater rule-mak 

urt, and 

ve 

ing committee on 


~ 


the steps 


ursuance of a reso 
San Fran 


ishino of 








he unanimous opinion was tl 
in the way of a Patent Section din 
that it should be <¢ 


ol tl e meetings of the 


ccesstul ontit 
feature 


ition 


CISCK [his committee is to rey 
meeting on existing agencies f 
to the poor, and to presel 


t rec 
ng to the extension of such se1 
state. The reports on 
lowed \t the 


Smith of 


Various 


te . : 
atternoon seSssi101 


Kansas delivered the 


“The Story of the 


the course of the development o 
laws from the foundations of At 
zation in early England. 1 s 
appointed to consider the sixte 
umendments that will appear or 
November election, reported a1 
mendatio1 th regard to certai1 
Mr. O. K. ( ing of San Frar 


amendments othet1 
with the administratior 
lively 


action 
] 
cerned 


precipitated a discussion, 


“Pig 
was finally sustained by the convent 


certain amendments of this cl 


proved 











On Friday evening, the Jud 
\ssociation held an unusually int 
presided over by Judge J. R. Wels! 
Chief Justice Louis W. Myers 
Court, delivered an add of we 
States District Judge Benjamin | 
\ngeles, delivered an address on 
the Courts to Comment on Facts 
tions to Juric of Vital Importar 
reaffirmed action taken in 1922 
of pe rmittir 2° judges to comment 
1 instructior t juries The ce 
concur with this last recommen 

, 


t arrangements for 


subject be ncluded in the prog? 


conventior Che 
at which Beverley L. 
: } + 


presided as toa 


convention close 
Hodghead 
were: 
tary of the 

U Ss Attorne\ 
Hon. F. Dumont 


Mabel W 


Smith 


Gener: 


n 


stmaster, and at wl 


John S. McGroarty of Los At 
Navy Curtis D. W 
il I] 


The M State Bar / 
nual meeting at Boulder Hot S 
\ugust 29 1 30. Hon. J. W 
called the eeting to order Che 
table discuss led bv De 


lges of the Federal Court 


\meri 





AND LOCAL BAR ASSOCIATION NOTES 














STATE 





snp LocaLt Bar AssoctATION NOTES 


745 















tana State Law School, on the sub- 
( Close ( Between the Law 
the St SSOK Mr. Leap- 

iS appoint rman ot a committee with 

( e next eeting on the 
ility lical being issued by the 

t the the ual report of 
2.2 . lreasurer, was read and 
ed 5 then delivered his an- 
ress t ject of the duties of the 

t vhich he indulged in a 
riendly crit { jurists. This brought 


an animated ssion, participated in by a 


er of the sent, including Chief Jus 

t Callawa Justice A. P. Starke and 
ge Willi 

Che Ass sly approved a bill 

ed tor ( et Justice Cal 

giv ~ e ( rt of the state power 






















nulgate su s tor the regulation ot civil 
criminal | 1 procedure in the Supreme 
t and the Courts as it might deem 
essary and props [he Association also, after 
discussion, e1 ed bills submitted by Judge 
rge b. Winst f Anaconda, providing that 
ecuting attorne may comment upon the 
e of the def to testify and providing 
t the def é é he same number of 
enges as the s S( ited to recommend 
| submit consideration by Judge 
ston witl sanity as a criminal de- 
e, with eve that such 
se must be pre derance of the 
ence inst t a reasonable doubt, 
iginal the bill. The opposi- 
to the set forth in a paper by 
( A. pat elk 1 
At the session saturday afternoon, an able 
r was read W. H. Hoover of Great 
s, on the su t \ Lawyer’s Relation to 
lic Life | ng officers were elected 
the ensuing ye ent, T. F. Shea, Billings; 
~ etary- 1 ré |. Jami On Sat- 
iy evening t i] inquet was presided 
by Col. O Billings, Montana, 
iddresses we y Jos. W. Speer, T. F. 
7 . Charles | I , »ldney oanner, i * 
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ver of Great | judge Winston of Ana 
Fanney Ne¢ f Butte, and Chief Justice 
LL. Call 
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Miss Esther Antin, Toledo; Seventh, U. F. Kistler, 
Youngstown; Eighth, Hon. Maurice Bernon, Cleve- 
land; Ninth, Hon. G. C. Washburn, Elyria. 
Secretary, J. L. W. Henney, Columbus; 
lreasurer, John F. Carlisle, Columbus. Execu- 
tive Committee—Chairman, ex-officio, John A. 
Cline, Cleveland; First District, Anthony B. Dun- 
lap, Cincinnati; Second, W. G. Pickerel, Dayton; 


Third, Hon. Grant E. Mouser, Marion; Fourth, 
\. R. Johnson, Ironton; Fifth, Hon. Charles B. 
Hlunt, Coshocton; Sixth, G. Ray Craig, Norwalk; 


Seventh, B. F. 
H. Winch, Cleveland; 
\kron. 

At the annual conference of the Bar Associa- 
tion Delegates Section George B. Harris, Cleve- 
land, was re-elected Chairman; N. R. Harrington, 
Powling Green, Vice-chairman; Robert C. Mason, 
Columbus, Secretary; John F, Carlisle, Columbus, 
Treasurer. The annual banquet took place Tues- 
day evening. Hon. John J. Sullivan, Cleveland, 
acted as toastmaster, and the speakers were: Hon. 
Nathan William MacChesney, Chicago, Ill.; Hon. 
Chas. D. Warren, Washington, D. C.; Harry Bell, 
Mansfield; G. P. Gilman, Warren. 


Perry, Jefferson; Eight, Hon. Louis 
Ninth, W. E. Slaybaugh, 


The Oregon State Bar Association met at The 
Dalles on September 19. Fred W. Wilson, president, 
made the presidential report, Mr. Herbert Harley 
of Chicago, Secretary of the American Judicature 
Society, was one of the principal speakers on the 
program. His address was on the subject of a 
self-governing state bar organization, with special 
reference to the tentative bill to be introduced in 
the next the state legislature along 
those lines. Judge C. M. Thomas of Medford made 
« report of the meeting of the American Bar Asso- 
ciation in Philadelphia; Mr. Charles Carpenter of 
the University of Oregon spoke on “The Restate- 
ment of the Law;” Hon. E. G. P. Lucas, President 
of the British Columbia Bar Association, on “For- 
Mr. S. B. L. Penrose, presi- 


session of 


eign Trade Contracts” 


dent of Whitman College; on “Politics and Re- 
ligion.” The Bar Association in the evening joined 
in a community Constitution Day program at 


which Hon. J. P. Kavanaugh of Portland, delivered 
the main address. 

A council of judges, formed at the last session 
of the state legislature, for the purpose of acting 
in an advisory capacity to the legislative body, 
held its first meeting in connection with the asso 
ciation session. The council is composed of Chief 
Justice McBride, Salem; Judge Fred W. Wilson, 
The Dalles; Judge George C. Bingham, Salem, and 
Judge Walter H. Evans, Portland. 

On September 20, the Bar Association went to 
Hood River as guests of Hood River County. At 
the session there Albert B. Ridgway, for ten years 
secretary of the Association, was elected president. 
The following other officers were named: Secre- 
tary, John Y. Wilson, Portland; Asst. Secretary, 
Howard McCullough, Portland; Treasurer, Paul S. 
Lusk, Portland. Vice-Presidents by Districts; 
Gus Newberry, Medford; Arthur Clark, Corvallis; 
Gale S. Hill, Albany; George W. Stapleton, Port- 
land; O. D. Eby, Oregon City; James Alger, Dee; 
George R. Wilbur, Hood River; Dalton Biggs, On- 


tario: Coline Eberhardt, La Grande; David R. 
Parker, Condon; Oscar Hayter, Dallas; E. L. Elli- 
ott, Klamath Falls; J. M. Batchelder, Lakeview; 
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H. H. Dearmond, Bend; R. Peters, Hillsboro, 
and A. W. Norblad, Astoria. Executive Commit 
tee—Richard W. Montague, Portland; C. M. 
Thomas, Medford; William G. Hale, 
fred J. Hampson, Portland; W. Lair 
Portland. 

The closed 
Columbia Hotel. 
Bean, each of whom 
wearly half a century, 


Eugene; Al 


Thompson, 


with a 
Judges 


served on 


banquet at the 
W olverton 

the bench 
guests of honor 


meeting 
Gorge 
has 
were the 


The West Virginia State Bar . ciation recently 
brought before the Supreme Court of the 
question of raising the standard for admission to 
the bar, with satisfactory results. By an order en 
tered by the Supreme Court on September 16th 
is provided that on and after July 1, 1928, perso: 
applying for licenses to practice law, must 
the standards as to study and 
tion recommended by the American Bar Associa- 
tion. Prior to July 1, 1928, a high school educa 
tion will be sufficient, with three years of law study 
From this time forward anyone desiring to become 
a resident practitioner must either pass the exami 
nation before the state board of examiners or 
he must have been regularly engaged in the practice 
of law for five years or more other state 


state the 


Satisly 


de gree ot prepara 


law 


in some 
The Utah State Bar Association held its annual 
meeting at Salt Lake City, June 14, 1924 \t the 
business meeting in the afternoon Waldemar Van 
Cott, president of the association, delivered an address 
on “The Tenure of Office and Salaries of Utah State 
Judges.” The following officers were elected for the 
ensuing year: President, Waldemar Van Cott; First 
Vice-President, C. R. Hollingsworth; Second Vice- 
President, Richard W. Young; Treasurer, Ray Van 
Cott; Secretary, Calvin W 

At the evening session 


Rawlings 
a banquet was provided 
the members of the Association. Mr. Justice James 
Harvey Teller, Chief Justice of the Supreme Court 
of Colorado, was the guest of honor, and delivered 
an address to the members on the subject of “Liberty 
and Law.” 

Carvin W. RAw Lincs, Secretary 


Vice-Presidents and Local 
Councils, 1924 


‘ALABAMA—Vice-President, W. Logan Martin, Birming 
ham. Local Council, James F. Matthews, Anniston; Edmund 
R. Beckwith, Montgomery; William I Decatur; Wil- 
liam H. Armbrecht, Mobile. 
ALASKA—Vice-President, 
Council, Ralph E. Robertson, Juneau 
Juneau; Thomas J. Donohoe, Cordov: 
ARIZONA—Vice-President, m R. Malott, Glob« 
Local Council, Fred Blair Townsend, Phoenix; Frank Cur- 
ley, Tucson; John M. Ross, Bish« Henry D. Ross, Phoenix. 
ARKANSAS—Vice-President, H. Arnold, Texarkana 
Local Council, Dwight L. Savage, El Dorado; J. J. Friedman, 
Fort Smith; A. W. Dobyns, Little Rock; Ashley Cockerill, 
Little Rock 
CALIFORNIA—Vice-President 
Francisco. Local Council, Frank M 
cisco; Henry G. W. Dinkelspiel, San Francisco; 
Lee, Los Angeles; Adam Thompson, San Diego 
CANAL ZONE—Vice-President, Guy H. Martin, Ancon 
Local Council, John D. Wallingford, Ancon; Guy H. Martin 
Ancon; ——— Collins, Ancon; William C. Quarry 
Heights. 


oKeggs, 


John H. Cobb, Juneau. Local 
rbert L. Faulkner 


Charles S. Cushing, San 
Angellotti, San Fran- 
Bradner W. 


Rigby, 


CHINA—Vic¢ 
Local Council, H 
Hankow; Ferm 
Pientsin. 

COLORADO 

Local Coun 

Met reery 

n, Fort M 

CONNECTI 
Groton. Local Cour 
rewitt, New 
\. Inglis, Mid 

DELAWARI 
mington. Local ‘ 
ben Satterthwait 
John P. Nields, Wilmington 
MISTRICT OF COLUMBIA—Vice-Pr 
S Tyler, Washington Local Council 
Washington; Charl V. Imlay, Washingt 
Washington; George T. Weitzel, Washingt 
FLORIDA resident, Willia 
Local Council y, } 
ille; W. 


Na 


ee 


GEORGIA 
1 Council, 
ird Reese 
HAWAII 
cal Council, W 
lulu; Charles Cl 


IDAHO 


ILLINOIS—V ice-Pr« 
al Council ri 
ago, — M 
INDIA 
1S Lox ul ¢ ] 
Miller, Indianay 
heridan, Fra 
IOWA 
Local Cr unc 
luscatine; W 
cil Bluffs. 
KANSAS 


Council, Char 


NA Vice 


_ 


INansas City; 
ng, Topeka. 
KENTI 
Louisville. 
loward Covingt 
M. Yeaman, Henderson. 
LOUISIANA—Vice-President 
sans. Local Council, Eldon 
rdin, Leesville; Burt 


Baton Roug 


4 
Le 


a 


W. H 


President, Isaac W 
Bassett, Augusta 
Hamlin, Ellswort!l 
MARY! 
}altimore 
>> Hon 
»; Alex 
MASSA‘ 


I 


Cambridg 

ert A 

dell G. Brown Spru 
MICHIGAN Vice-Presiden 

Local Council, Fred G. Dewey, 

Detroit; Arthur H. Ryall, Escanaba; 

Haven. 

MINNESOTA—V ice-President, 
apolis. Local Council, Ivan Bowen, St 
Paul; Charles | lan uluth 
neapolis 


Di troit 


MISSISSIPPI 
son. Local Council 
\nderson, Jackson; 


Aberdeen. 
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ISSOURI 
Local 
ngknecht, 
1. Lashly ot 
NTANA—\ 
Council rg 
Lewistow! W 
Great Falls 
EFBRASKA—\ 
Council, T. O 
O. A. Will 
VADA—V 
Council, W 
Chas. I. Cha 
EW HAMPS 
ester Local ( 
P. Snow, Rocl 
Littleton. 
JERSEY 


oul 


m, 


EW MEXICO—' 
cal Council, J. O 


REGON—Vic: 


Council, Will 
e: <. BM. G 
ENNSYLVANIA 
irg. Local Cou 
n, Pittsburg; F. S 
Greensburg. 
-HILIPPINE 
Im, Manila. Local 
Ross, Manila 
irzhopf, Manila. 
RTO RICO 
Council, Jaime 
San Juan; V 
Juan. 
HODE ISLAN 
lence Loc ul ¢ ul 
W \ 
Mowry 


Quinr 
Elisha C 
‘HoH 

Local 
swort! rf 
Anderson 

OUTH 
Local Council 


on; Lewis 


TENNESSEE—Vi 
his. Local Cot 
rson, Nashville; 

Nashville. 
TEXAS—Vice-Presid 

Local 

Dallas; 
ITAH—Vic 
Local Coun 


City ; James N. Kit 


1 Lee L. Bal rovo: 
L. A. McGee, Price. 


MiinCece 
vicLune, 


nsas City; 


HW 


eva 


‘ 
y 


awde 


r 
rt 


H 


nt 


Kansas 
y; Carl 
St. Louis; 


k, Missoula 


J. Mar- 
M« 


John 


Fremont. 
Blackburn 
Lincoln 


eney, Rene 


eRoy Pike, 


¢ 
1 


T 


Walt 


J. Peaslee 
fanchester ; 


ne; Harry 


New- 
Wayne 


Ceo. 
Santa 
t, Santa 


Albu- 


nsom, New 


Ye rk City; 


Waverly 


A. Arm- 
r, Char- 
wper, Kin 


I £ wis, Jr ’ 
J. Palpa, 
tC, ‘arg ) 

Columbus 
L. Hart 


re { 


Tulsa 
Cheadle, 
Bartlesville 
Portland 
Immel, 

nd 
nter, 
- RK. W. 
H. Gai- 


rneé 
irp 


George A. 
re, Manila; 
ila; S. C 


ll, Red- 
E. Payne, 


Madi- 


Armstrong, 
is; J. M. 
H. Wash- 


San An- 
M. Bun- 
er Walter, 
Salt Lake 
Cluff, Salt 


VERMONT—Vice-President, George M. Powers, Morris- 
ville. Local Council, George M. Hogan, St. Albans; Robert 
E. Healy, Bennington; Frank D. Thompson, Barton; Charles 
I. Button, Middlebury. 

VIRGINIA—Vice-President, John <A. Cutchins, Rich- 
mond. Local Council, James H. Corbett, Suffolk; Stuart B. 
Campbell, Wytheville; Lucian H. Cocke, Roanoke; William 
H. Sargeant, Norfolk. 

WASHINGTON—Vice-President, Lee C. Delle, Yakima. 
Local Council, Jos. B. Lindsley, Spokane; James H. Kane, 
Seattle; Preston M. Troy, Olympia; N. C. Richards, Yakima. 

WEST VIRGINIA—Vice-President, Harvey F. Smith, 
Clarksburg. Local Council, D. J. Strother, Welch; Jedd W. 
Robinson, Grafton; George E. Price, Charleston; Dean J. W. 
Madden, Morgantown. 

WISCONSIN—Vice-President, Louis A. Licher, Milwau- 
Local Council, A. A. McLeod, Madison; A. R. Jencke, 
H. H. Smith, New Richmond; George E. Williams, 


kee. 
Racine ; 
Oshkosh. 

W YOMING—Vice-President, A. C. Campbell, Cheyenne. 
Council, James P. Kern, Casper; C. A. Zaring, Basin; 
eld, Rawlins; David J. Howell, Cheyenne. 


Local 


N R Greet 


OF THE OWNERSHIP, MANAGEMENT, 
ATION, ETC., REQUIRED BY THE 
CONGRESS OF AUGUST 2, 1912 
Association Journal, published monthly 
llinois, for October 1, 1924. 

State of Illinois, County of Cook, ss. 

Before me, a Notary Public in and for the State and 
county aforesaid, personally appeared Joseph R. Taylor, who, 
having been duly sworn according to law, deposes and says 
that he is the managing editor of the American Bar Associa- 
tion Journal and that the following is, to the best of his 
knowledge and belief, a true statement of the ownership, man- 
agement of the aforesaid publication for the date shown in 
the above caption, required by the Act of August 24, 1912, 
embodied in section 443, Postal Laws and Regulations, printed 
on the reverse of this form, to wit: 

1. That the names and addresses of the publisher, editor, 
managing editor, and business managers are: 

Publisher, American Bar Association, Sec., W. C. 
man, Baltimore, Md. 

Editor-in-Chief, 
Chicago, Ill. 

Managing Editor, Joseph R 
Chicago, IIl. 

Business Manager, Joseph R. Taylor, 38 S. Dearborn St., 
{ hicago, Ill. 

2. That the 

American Bar Ass’n (not inc.), Charles Evans Hughes, 
President, Dept. of State, Washington, D. C.; W. C. Cole- 
man, Sec., 1405 Citizens Nat’l Bank Bldg., Baltimore, Md.; 
Frederick E. Wadhams, Treas., 78 Chapel St., Albany, N. Y.; 
Chester I. Long, Chairman General Council, Wichita, Kan. 

3. That the known bondholders, mortgagees and other 
security holders owning or holding 1 per cent or more of 
total amount of bonds, mortgages, or other securities are 


There are 

4. That the two paragraphs next above, giving the names 
of the owners, stockholders, and security holders, if any, con- 
tain not only the list of stockholders and security holders as 
they appear upon the books of the company but also, in cases 
where the stockholder or security holder appears upon the 
books of the company as trustee or in any other fiduciary 
relation, the name of the person or corporation for whom 
such trustee is acting, is given; also that the said two para- 
graphs contain statements embracing affiant’s full knowledge 
and belief as to the circumstances and conditions under which 
stockholders and security holders who do not appear upon the 
books of the company as trustees, hold stock and securities 
in a capacity other than that of a bona fide owner; and this 
affiant has no reason to believe that any other person, associa- 
tion, or corporation has any interest direct or indirect in the 
said stock, bonds, or other securities than as so stated by 


hy 

= JOSEPH R. TAYLOR. 
Sworn to and subscribed before me this 1st day of Octo- 

ber, 1924. 
(Seal) 


STATEMENT 
CIRCUI 
ACT OF 

American Bar 

at Chicago, 


jt 


Cole- 


Edgar B. Tolman, 30 N. LaSalle St., 


Taylor, 38 S. Dearborn St., 


owner is: 


none, 


ALICE M. RANKIN, 
Notary Public. 


(My commission expires March 30, 1925.) 





There is an apparent discre 


The pages are either missin 


The filming is recorded as 





liscrepancy at this point. 


issing or the pagination is incorrect. 


J as the book is found in the collections. 
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Membership in the American Bar 
Association 
Qualifications 
The constitution declares membership in good 
standing at the bar of any state during the last 
three years (part of which may have been spent 
in one state and part in another) a prerequisite to 
election. 
Dues 
The dues are $6.00 per year. There is no 
initiation fee. Members receive, as perquisites of 
membership, the monthly “American Bar Associa- 
tion Journal” and the printed annual reports of 
the proceedings of the Association, constituting 
a valuable year book of the profession in this 
country, in which their names are listed as mem- 
bers, both in the alphabetical list and in the list 
of members arranged by cities and towns in states. 


Life Membership 


Annual dues, at the option of any member, 
may be commuted by the payment of $200.00 at 
one time; and thereafter no further dues shall be 
payable by any such member. 


Application Blanks 


Blank applications for membership in the 
American Bar Association may be obtained by ap- 
plying to any of the following: 


State Directors of the Membership Committee 


Alabama ........ Henry Upson Sims, 1010-14 First Nat. Bk 
Bdg., Birmingham 

Alaska ...........-Herbert L. Faulkner, Juneau 

PROORD 6c cceesss Frank E. Curley, Tucson 

eres George B. Rose, 314 W. Markham St., Lit- 
tle Rock 

California ...... Charles S. Cushing, First Nat. Bk. Bdg 
San Francisco 

a  eeeerrrrs Charles R. Brock, Wight Bdg., Denver 

Connecticut ...... Christopher L. Avery, Groton 

Delaware 2.000. Josiah Marvel, Wilmington 

District Columbia. Levi Cooke, Union Trust Bldg., Washington 

arr Louis C. Massey, Orlando 

Georgia ...-Francis M, Oliver, Citizens Tr. Bdg., Savan- 
nah 

eee Walter F. Frear, Honolulu 

SE ccscavecous Karl Paine, Boise 

Tilimois ...ccccees William P. MacCracken, Jr., 959 The Rook- 
ery, Chicago 

SER cccvccenvs Earl R. Conder, State Sav. & Tr. Bdg., 
Indianapolis 

NE cia ep onvdones Wesley Martin, 634 Second St., Webster 
Uity 

POE: bo isctccces George T. McDermott, 504 New England 
3dg., Topeka 

Kentucky ........ Maurice K. Gordon, Madisonville 

Louisiana .Frederick Gray Hudson, Jr., Monroe 

Maine ..... aaaee William T. Gardiner, Gardiner 

Maryland ..Walter L. Clark, 1319 Fidelity Bdg., Balti- 
more 

Massachusetts ....John E. Hannigan, 206 Barristers Hall 
Boston 

Michigan . Wade Millis, 1401 Ford Bldg., Detroit 

Minnesota .......Chester L. Caldwell, 503 Guardian Life 
Bdg., St. Paul 

Mississippi .George J. Leftwich, Aberdeen 

Pere W. Scott Hancock, 1006 Boatmen’s Bk. 
Bdg., St. Louis 

errr E. C. Day, Helena 

Nebraska -Ralph A. Van Orsdel, 1404 City Nat. Bdg., 
Omaha. 

DU, Kanedseoes Frank H. Norcross, Reno 

New Hampshire. ..Theo S. Jewett, Laconia 

New Jersey....... Mark A. Sullivan, 15 Exchange PIl., Jersey 


City, N. J. 
Frank W. Clancy, Santa Fe 
Martin Conboy, 27 Pine Street, New York 
City 


New Mexico 
New York... 










North Carolina...Silas G. Bernard, Legal Bdg., Ashey 

North Dakota....John Knauf, Jamestown 

CE étakiaar ... Daniel W. Iddings, Dayton Sav. & 
Bdg., Dayton 


Oklahoma James R. Keaton, Terminal Bdg., O} 





City 
Oregon ..........Ben C, Dey, 815 Yeon Bdg., Portla: 
Pennsylvania Joseph W. Henderson, West End 
Philadelphia 


Philippine Islands.George A. Malcolm, Manila 
Porto Rico Henry G. Molina, San Juan 


Rhode Island.....Thomas A. Jenckes, 916 Turks Head 


Providence 
South Carolina...Henry E. Davis, Florence 


South Dakota.....Jason E. Payne, Vermilion 

Tennessee ........J. Harry Price, Empire Bdg., Knoxv 

RE oc cida-w anaes W. M. Crook, Beaumont 

EE cia carats C. A. Badger, 608 Boston Bdg., Sa 
ity 

Vermont ..... George M. Hogan, St. Albans 

WEED cvcssccs C. M. Chichester, The Law Bdg., Ric 

Washington ......Marion Edwards, New York Bdg., S 

West Virginia.....Harvey F. Smith, Clarksburg 


.. Arthur A. McLeod, Madison 
William C. Kinkead, Cheyenne 


Wisconsin ... 
Wyoming ..... 

Applications may also be obtained fro 
officers of the Association and from the off 
the American Bar Association Journal 


Necrology 


JouN D. WALLINGFORD, member 
Council of the American Bar Association an 


of the U. S. District Court for the Canal Zon 
dead of an acute heart attack on Sept. 20 
livering an address at a dinner given by Panama 
Post No. 1 of the American Legion. Judge W 
ford was making an impassioned appeal tor t 
ervation of the Constitution from present dist 


tendencies, when he suddenly paused, leaned 


and placed his hands on the table. He straig 


himself up for a moment to say, “Mr. Toastmaste 


beg pardon, I am unwell,” and then c llapsed 
to revive him were useless ; he had died, as the 
Star and Herald aptly said, “like a soldier and a | 


his last thoughts and his last words an earnes 
for the preservation of the internal peace and s 
of the country But the thought Is ttle 

for the loss of a man so beloved, s genial] 
instrumental for good in the community as Judge 


lingtord.”’ 


WittiAm L. Putnam, of Boston, Massacl 
for a quarter of century a member of the Am 
\ssociation, and one of its most active and pt 
workers, died at Cotuit, Mass., on July 26. M 
nam had served for a long time as chairman 
Association Committee on Change of Date ot 


Presidential Inauguration, and in that capa 
sented the arguments for this salutory ref 





most forcible manner. He was born at Ro: 
Mass., on Nov. 22, 1861, and received his coll 
and professional education at Harvard Universit 
1886 he was admitted to the Suffolk Bar. Begin 
his career as law clerk with an important Bost 
firm, he was later admitted to membership in 
Putnam was director of a number of business 
rations. He was also a member of the corporat 


he Massachusetts Institute of Technology, trust 


tl 
the Boston Athenaeum, president of the First 
District Council of Boy Scouts of 

ber of the Boston Bar Association. His death is 
regretted by his associates in the American Bat 
ciation. 


\merica, an 











